
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

Mr. Jesse Coleman 
Grccnpeace USA 
702 H Street N.W. Suite 300 
w,_,hington. DC 20001 

JUL I 7 2012 

Re: FOIA Request HQ-FOI-02181·1 I 

Dear Mr. Colcm:m: 

O n belmlf of the Environmcnt..'ll Prote<:tion Agency (EPA), I :un \Vriting to pro\ride you. 
on the roJiing basis to which we have agrcc::d. '"ith these rc.cords responsive to the abovc-
rc('erenc:cd Frudom of Information t\ct requc:sl. You seck copies of records received or 
prepared by fonncr Agency employee. Mr. David Schnarc that pertain to his outside activities 
and contain c.ertnin key words pro\~ded to EPA. 

As you know. Mr. Schnarc, who retired from federal service effective fricby, September 
30, 201 1, W:lS employed ns an anomey-advisor in the Air Enforcement Division of the Office of 
Enforcement and Compli:mce Assur:mcc. 

Enclosed please find this partial response to ~·our request. resulting. from the search of n 
forensic copy of the ngency computer used by Mr. Schnare immediately nfter his retirement from 
federnl scnicc. This search " 'liS performed by forensic analysts in EPA's Office of the Inspector 
General. following execution of the search, Ofiice of Civil Enforcement ~r'!'>onnel reviewed the 
results in order to detennine which. i f any, were respon...otive to your request. As you have 

discussed " itb OCE staff, some portions (very little) of the records produced b)' EPA today ll.fC 

being v.ithhcld because they are exempt under Exemptions 5 and/or 7 of FOIA as attorney-client 
pri .. ; legcd or c:nforcc:ment-<:onfidcntial communications. 



Funbcr, ns you htm: nlso discussed v.i th OC£ staff. Ef'A will continue to search for 
ri!'COtds on e:e:rta.in identified agency servers, and EI)A v.ill produce any additional responsive 

records on a rolling b3.Sis. 

If you nre not Si'Ui~ fied ' "ilh my action on this request. you ml.'ty nppenl thi$ re5ponse to 
lhe National Freedom of Information Officer. U.S. EPA, FOIA and Prh'3C)' Branch (2822D. 
1200 Pcnnsylvanio Avenue, NW, Washington, DC 20460 (U.S. Postnl Service only), or by fn." 
(202) 566-2147, or by email: hg.foia@<pa.SQv. Only items mailed through the U.S. Postal 
Scn~ce mny be delivered to 1200 Pennsylvania A venue, NW. If you are submitting your appca] 
via hand delivery. courier scnricc, or overnight dclh'Cr)', you must address your correspondence 

to 1301 CorL~ti tution Avenue. NW. Room 64161, Wa$hingt.on, DC 20004. 

Your appe.•tl must be in '"Titing and submitted no lalcr than 30 calendar days from the 
date of this letter. The 1\ gency '"ill not eonsid~ nppenls received nfier the 30 calc:ndnr day limit. 
The !lppeal leuer .should clcady identify the dctcmtination being !lppenled, including the-assigned 
FOIA reque-.st number (RIN) sh0\\1l nbo\'C. For the quickest poss ible handling. both the appe:nl 
lener and itS envelope should be clearly mMkcd "freedom of lnfom1ation Act Appeal " 

Please feel (n:e to C<>otael me at (202) 564· 4003 if you ha\'c any furth"' questions. 

Sincerely yours. 

l::t:1t./U 
Air Enforcement Division 

AttDchmentS 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHC~GTON, O,C 20<60 

~ l r. Jt5Se Cokmnn 
Grt:cnpt;tcc USA 
702 H Street N. \\'. Suitt: 300 
Wruhinston, DC 2000 l 

Rc FOIA Request HQ·f0l·02l81·ll 

De>: ~lr. Col<m>n: 

NOV 0 8 Z01Z 
C''~·C( 0' 

('-'' O~Cf Y(r.t All!) 
(0\.'PIIo<.!oC( '!IS'-~p,(£ 

On bch>lfoflhe En,•irorunenHtl l'rot«tion Agency (EPA),J om writins 10 you to inform you lh31 
we hnvc provided you all rele:ts.'lblt' records responsive to tlte :~.bO\'t•rcfcrcnctd Freedom of 
lnfom1ntion Act rc.que-sl. You sou£IH copies ofrtcords received or prcp:m:d by fonncr Agenc;y 
employee, Mr. 0 Jvjd Schnare thnt pcrmin to his outside :1ctivitics wilh the Atueric.:tn Tr.tditioi\S 
Institute. 

As you know, t\·lr. Sch."Ure, who retired from federal service effecCi\'c Fridny. September 30, 
201 I. \\"J.S employd. n.s n.n ottomcy-3dviso: in lhe Air Enfortc:mcnt Oi\·ision of the Oftice of 
Enfo:eemc:nt a.'ld Compli3nce Assurance. 

EPA hM provided you all rc:IC'a53b!e :ccords in roBing. interim responses to your request. The~ 
n~~o~ds w¢rc identified pursun.nt to a sc:~rch of fo:-ensic copies of the agency computer use4 by 
Mr. Sch.n:uc immedi~:elr ~fore his retirement from fl!"dernl Stl'\~cc as wcll3s sc,·cral network 
dri\'cS to which i\k Schnar~ had Jcccs.s during his employment. Th1.· search was perfonned. by 
forensic analysts in EPA's OOic.: of the lnspcctor General. FoiJo,,inS exec111 ion of the search, 
omce of Civil Enforcement personnel reviewed the ri!SU!ts in order 10 determine which, if any. 
wen: responsive to your request . ..-\s you htwcdiscusscd with OCE stJO~. some pOrtions ofn few 
n:cords produced by EPA {records contnining recovercXI portions of Iiles th:n h.:td been deleted 
from Mr. Sch.1"lre·s computer) w.:r~ withheld b«ausc the-~· are exempt under Exemptions 5 
.u~d/or 7 of FOIA as attome}·-clir:nt prh·itegrd or entb:-c~ment·eonfidtntial communications. 

If you rue not s:nisticd ,,;th my action on this n:quest. you nuy op~3llhis response: to the 
:"otion:ll Freodom oflnfonnJ.tion Onicer, U.S. EP.-\, FOJ.-\ and Privocy 81'31>Ch (2822T), 1200 
PcMsyh·onio Avenue, 1\W, Woshington, DC 20460 (U.S. l'o51ol Service only), or by fiLx: (202) 
56~2 147, or by em:lil: t,.q.f•2iotl'ii S:l'il.cov. Only items maikd through the U.S. Postal Serviee 
m:ty be deliver~d 10 1200 Pcnnsylvnnio A venue, NW. If you are submiHing your uppcal 
v1.1 hwd ddi"ery. courier service, or overnight delivery, you must oddrcss your correspondence 
10 130 I Constitution Avenue, NW. Room 64J6J, W:JShington, DC 20004, 

"' ....,... lo.!!'rntu!'l\t•l'e; ~ .. -91• 
IIP•OC ifk~b:,cU:.t. • P.~~ ..., \ •;."•:»• ()f ll~o~".: lll'' • ..,.. I.)X P,:,~ "'X•U (•Y.~e t;ee R«JOU P.;.t 



Your appcnl must be in writing ~md submiued no later thnn jQ colendo.r d:~.ys from the d:ue of this 

letter. The Agency \\ill not consider npp<ols re<ei\'ed oiler the 30 c3lendar doy limit. Tite 

ap~llt"ncr shou10 cle:u-tr idcnlify lhe detcnnin:ttion being appe3ltd, including 1hc assis,.ned 

FOIA rcqu<ot numb<r (RN) >hown nbovc. For the quickest possible h:mdling, both the npp<ol 

letter and ils envelop< should be elc31ly morlccd " Freedom of Information Act At>pe31." 

This inforrnntion is being mnde avaibble tO )'OU under the provisions of the l~r~cdom of 

lnfonnotion Act. 5 U.S.C. 552,., =ended, ond Agency r<gulotion, 40 CFR Pnn 2. llS =ended. 

Se.."tion 2.120 of the obo\'c referenced regubtion outhoriu• the assessment of o f« to cover the 

~h 3nd rcprodu, tion cost incurred by the Environmental Protection Agency in complying 

with infocrnotion requests where 1he tOU\I cost co th~ .-\gent)' exceeds S25.00, Bteause )'O'J 

requested nnd were g~'lted o fcc wuivC'r, there is no fcc associo.tcd with your FOIA request. 

PlcllSe f<cl free to eonlact Sounj>)' K. G>irola of my Slllt"f at (202) 564-4003 if you have :my 

funh~r questiOn$. 

Cc: Lee Henson 
F'OIA Ofllce 

Sincerelv vours, 

-~#'~/?~ 
.b/E( . 
1 Phillip A. Brooks 

Director 
t\ir Enforcement Division 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHiNGTON, D.C. 2G450 

~tr. Peter J. Font3ine
Cozcn & O'Connor 
457 Haddonfield Road, Suite 300 
Cherry Hill, NJ 20001 

NOV 1 3 2012 

Re: FOIA Request HQ-FOI-00175-12 

Dear Mr. Fon~nc:: 

omcc o-
£.-..-o:~<:«ut-.1 AM' 

tC.P.P~"""""'=f A.QIJIIA-.(t 

On bchnlf of the Environmental Protection Agency (EPA), I run writing tO infom1 you thut we have pro\·ided you all re!eas.llblc records received or prepared by former Agency employee Mr. David Schna.~ th3t pc~n to his ou13ide t!cthitid \\ith the Amtrit31l Traditions Institute :md cont.cin ce:tain key words provided to EPA. 

As you know, ~1r. Schrulre, \\ho retin:d from fcderlll scnice effective Frid>y, September 30, 2011 , was cmplo)·cd as an >ttOme)·-a4visor io tbc Air Enforcemont Division of the Office of Enfon::emc:nt and Compliance Assuronce. 

ln totaL two pa.r:inl rc=spo:ue_,) to your FOIA request wa-c xnt to yo;.~ follO\\ing our agreement to produce rc:co:ds on o rolling b:uis. ThC:SC responses resulted from tbc search of :1 forensic copy of the agency computer used by Mr. Schna.re immcdi:uely uftc:r his retirement from federal service and from searches of forensic copies of several network driw:s to "\·h.ieh Mr. Sdmare had access during his cmplo)mcnL The scarchd were performed by forcns:c :uWyStS in EPA's Office of the Inspector Genc:mi. Fo11ov.i ng e . ...:tcutJon of the searches, Office of Civil EnforcC'ment personnc:l reviewed the resulLS in order to dete-rmine which. if nn}', \\ere responsive to your request. As you h:l•e discussed " ith OCE st3ff, some portions of • few records produced by EPA (records containin& rcco\crcd portions of files th.'l1 h3d b<cn deleted fTOm ~lr. Schr.llfc s comp"tcr} were " i thhc!d becousc they ore oxempt under Exemptions 5 rutdlor 7 ofFOIA llS attomey·client pri\·ilegtd or cnforccrr.ent-confidentinJ communications. 

We h.:Jvc: conclude-d ow extensive search of Mr. Schn~e·s records and h:t\'C releASed '-1.11 publica!ly releasable n:cords 10 you. 

You ma, 3ppc:al1.his r~j)Onsc tO the N3.tiona1 Freedom oflnfonnation Officer, U.S. EPA, FOIA ond Privoey Br.wch, 1200 Pennsylvania A\'enuc,l\.11'. (2822T), Washington, DC 20460 (U.S. Porutl Service Only), FA.'<: (202) 566-21 47, E-m•il : hQ,(oja1i1e~a.gov, Only items mniled th.""Ousth the United Swcs Po)ln.l Senicc mav be: deli\"ered co l200 Pennsyl\'aniB Avenue, f\.t'\V, If yo; :~.re submining your appc31 ,;a hand deli"cry. c.ouricr scn.~ce or overnight dell\'ery, you must nddrL"ss your C·Orrcspondencc to 1301 Coostil'ution A venue. N. W .. Room 64 16Jf 

1-.l'~ A:C!f"lS IU'<L) • ~:t, o'NtK•·•:• ~0'# l'l t<~l•d.'~f'<IC!.II ... • Ot,..<-4 ,.. 1'*1 ~eucll· Ot l!lnej I'IU tl' 1~ Pc~~ O"'XcU CN~ f,~ C:.:.:-,tleo:l P~ 



W:!ihington, DC 20004. Your app<ol must bo made in writing, >.od it must be submitted oo !.'lter 

than 30 calendar days from the date of thls Iotter. The Agency " ill not consider appeals n:cdved 

:U\er the JO calendar day UmiL The ~ppcal lener should include the FOI Number listed above. 

For quickest possible b3ndling. the oppcoJ letter ond its cn,·elop< should be nurl<<d · Freedom of 

lnformnt.ion Act Appeal: 

This infon:nation is bc:ing 1113dc a\'3ilablc to ~·ou under the pro\'isions of the Freedom of 

lnformotion Act. S U.S.C. SS2. as amended. <1nd Agency rcguJ!!lion. 40 CFR Part 2. os omecded. 

Scccion 2. 120 of the o.bove referenced regulation authorizes the assessment of 3 fee tO cover the: 

se=h and roproduetion coSt incurred by the Enviroruncnw Protection Agency in complying 

"ith information n:queru where the tobl coSt to the Agency exceeds S25.00. AS sho\\n on lhe 

enclosed BiU ofColtection, the amount due ls $8.309.15. Plrose ~mit this amount to the name 

nnd addrt$$ on the bill. 

I bop< thls fulfills your request appropria:d)'· Should you luvc M)' questions you mll)' cont.aet 

Sounj•y K. Gairol• of my stnff at (202) 564-!003. 

ce; Lee ilenson 
FOIA Office 

Director 
Air Enforcement Dhision 



VIRGINIA.docx 
D:lvkJ Schnare to: schnareatl 

From: Da.VJ<S $C.tlna.re.'OC\JSEPA."US 
To: schnlHc,t:i@Qt"'"''iiiOOm 

David w. Schn:lrc. E$Q. Ph.D. 
202·56<-4183 
schll3ro.dovi~@<!pa.go¥ 

D. VI~GIN!f\.dOCX 

09119o"2011 OJ•36 PM 



VIRGINIA: IN TH E CIRCIJIT COUJH OF PRJNCF. WILLIAM COUI\'TY 

THE AMERICA.'( TRADITIO:-; 
INSTITUTE, nnd 
THE JIONOI~ABLE DELEGATE 
ROBERT MARSHALL 

Pttiliont'rs, 

v. 
Ci>•i1 Dock<! No. CL 11·3236 

Petitioners' Sur·Rcply in Opposition 
to the Motion to Intervene RECTOR AND VISITORS OF THE 

Ui'1VERSITY OF VIRGINIA, 

Respondent. 

SUR· Rf.I'LY l.N OI'POSITION TO PROSPECTIVE INTERVE"QR'S MOTION TO li''TERVENE 

AI the Scplernber 16, 20 11 . motions bcoriog on the obove tilled m>lt<r, lhc Court gr.>nlcd 
Petitioners lcnve to lilc a sur-reply 10 provide the Court ~~oiUl :ldditiort!ll case lnw rutd Univer3ity 
polici~ rdcv.:un to considc:T3tion ofo mo1jon 10 inlc:rvcne by Mr. Michoc:l Mann. The lis tlxiO\\' 
identifies the issues before the coun.. the J,ctitioncrs' previously cited :'I.Uihorities nnd. in bq/d 
italics. the additional c~ 13w. Unh•ersiry policies and exhibits Pctitionas now plo~;e before: the 
Court. 

I. Can _1\tr. Mann st'n·e :t!' :1 Responden t when he b not thl' custodi:m of thl' cm:ailt? 
W~ti11glumr~ Electric Core. ' '· Sdtlesi11gu, S.fl F.1d I 190, I 210 (41/r Cir. Va. 1976) (.~II,~ U~d~ra!J FOIA its~//, it k-ou/d sum, conf~rs on a supplier of priw11e iJtformolion, an implied riglrllo intVJkt> the cq11il)' j urisdictio11 /o (lljOiniiJc disclosure of ittfomr.utt'on. ") 

II. Do~ fttr. ~bnn h :nr :.n tx(!«f2tion nfnri\'2('' jq hi." ~mails~ 

r•etitiswerf E~Chibit 2. Unh·crsity of Virginia. Three emails disc,oscd by the Rc:spondcnt in respof\U' to the Petitioners' Virgini:! freedom of lnfom1:1tion Request in this mnncr. 



An v R.ECTOR. A.'JO VISITORS (Cl ! I·Jl36J 

Pclhionm' Sw·Repty Ill OpposiliOft .., lr.ltf\'Ultion 

J'o.sc 2 

PdifimurS' Exhibit /0, Uni,·usiry of Vir;:,'t~lu, Compncl disk contain in~: 1_79J e.mnils 

~mails disdos~d by th~ Respondent in uspons~ to rh~ P~titionus' Virginia 

Fre~tlom of Information Rcqur.st in thi.r mnttu. 

Petitioners' .ftxhibil J. Uni, ersity of Virginll, .. Email Guidelines. Records ~an.1gemrnt" 

("Records . . . an: subject to the Virginil Frc:~om of lnfonnotion Act.} 

Pelitioncrs' Exhibit i. Commonwealth of Virginia Dcp:utrtlcnt of Hunu.n Resource 

~·fanngcmcnt ··Policy: 1. 75··, 3/ 17/ 1 I {""All employees muSt compl)' with this policy 

and :11\)' uddition:tl polices tlut may be adopted by the agency or institution of the 

Commonw~hh \\here th~ user is working."' ar.d St'C, ""No user should h:wc .ln)' 

ex pee union of privacy in nny message. lilc, irnnge or datt1 cn:Jted, sen~ retrieved or 

rccei\•ed by use ofth~ CorrunonwcaJth's c,quipmcnt andfor access.'') 

f.ctj tion<:rs' Exhibit S, University of Virginia. " IT Policles- Monitoring and Rc,;e, .. · of 

E.mploree E.lo:c1ronic CommuniCJitions or Iiies" 10103101 ("No ~r should huve tln)' 

e.'<pec:t.,tion of prh'3c~· in nny message, file. image or d3u c:c;J.tcc;i. scot, reui<:\'cd or 

received b~· usc of the Commonwe;dth's ~quipmcnt rutdfor access." Citing to The 

Commonwealth of Virginia's Hum3Jl Resou= Policy !.75.) 

Petitioners' Exhibit 6, University of Virg.iniB, .. Ern:UI Retention Checklistn (''Your email 

is p:.tn of your job. No .:xpcctution ofprivncy or confidcntia.lity npJ11ics,") 

D~rlu:m·~ ~·. Btl. f>l£dut'~ Ore~"'"'' Consol. Sell. pid., 47J F.Jd 1171,1181 (ld,. Cir. 

2007) ("' It is irrdewwt I hal Duchcnlc did nolllltt'ud for this Ieifer to h~ so 

publish~d buous~ the SjHtch, US ultimtlltl)· printcJ4 indudi11g lur rill~. thus 

conm~ctil•g CCSO /Unital C01r.wlidar~d Sdrool District/to the 11!/tU."' 

Pt>till'nnu~' F,xhihit II, Uni,~rsity of Virginia, ... Bri.-f of App~llus·· itt tltc maJttr of 

Hnwrr,< ,., UY,I, No. 07·1382, (Jill Cir .• J"l>· 3/, 1007) 1007 WI. 2406588 

(C.A.4)(Appdlote Brir/) ("'Addiriot~all)'. uobod)' would think to use Uui,·usity 

ldU.rh~adfor tHnonalmessaga, and email sig11o/uus like th~ one in this case 

usemhl.: officinlltner lttaJ clostly tnough that/It~! two should be tuated tltt StJmt 

•.• }'. ") 

/Jan/ nril•< Prod<. v. no<, 20/J U.S. Dis1.I.£X.JS 73159 (E.n. Vo. July 1, 2011 

( .. D~fendont.s do not ha'''t: illt e:rpu.taJion of pri,•acy ill I IIi! rtpr01141cti~ll tmd 

distribution of the tl~ctronic mt>dia M•itltouJ lltt ptrmiuiou oftltt copyright lroldu. 

Su Worn<r Bros. Ruord< lnr •.• lOOS U.S. nisr. Lf:XJS 100566, 1008 IYL 5/J 1884, 

Ill *JfJ.JI . • , 



ATI v Rf:.CTOR AND VISrroR...c; (CL 11 ·)2)6) 
P~i11oners' Sur-Reply ln OppOJillan 10 l:ucr.enlion 
P~cl 

IU. Do~ Mr. ~bon b2\'C a propnh' intrr~r in thr tm2ib or art rhcy Public Rc£Ortb? 
Pctjtionm ' Exhibil8.linivcrsity of Virginio "UVA Fin:lncii!l & Administrative r olicy XV.E.I" (lvby 30, 1998): 

2.3 Ownership 
\Vor-k-for·Hirc Rule. The: ''\\'Ork-for-hire .. rule:, defined in the Copyright Act, provides that when an employee produces a eopyrig.hmble work \\ithin tbe .scope of employment, the copyright to th3t work belongs to the employer and not to the :tuthor. 

2.4 Employee <h-ncrship 
l l1c employee owns the right~ to nny work crcntcd at his or her own initiative nod outside the scope, time. n.nd p!Jc~ of cmplo)menL ~ Univcr.;ity cedes copyright o"ncrship to the author{s) of scholarly md academic works (§uch as journal nrticls*. books. nod prtoers) crenrcd by academic nod research ruculty who use grncrnlly 3Vailablc University resources .. Howc'\'er, the Univcniry assertS its rig.ht or cOp)<rig.ht ownership if !'irnific;uu Unjvsrsity resources Cios:luding soonsor·provldcd fund!;} nrs. used in the cn;;uion of such wor~. and: (:~) the work gcnerotc:s royAlty payments; or (b) the work is of <ommen:ii!l [proprictnry) Yllluc th3t can be rci!lized by university marktling eiTons." (tmpl:a.si.s lldd~d). 

Petitionc~· Exhibil 3. Unhrcrsily of Virgini:t. ""EITUUI Guidtlines. Records Man:tgement" ('"cmajl correspondence: is :l public record, ucc:ording to the Virginia l)ublic Records Act.") 

Va. Code 41. 1-77 {VIrginia Public Ruor<ls Act - Definitions): 
"Public ucorJ" or urtcord" m~an.s ucord~d lnformalion that docum~nts a trait$ action or octi\·l'ty by or ~·1'1/r any public offictr, a;;ency or employ~~ of llll llf: ency. Regardless of pltysiculform or cltortJcleristlc, tlte record~tllnformation is a public ucorJ if it is produuJ, coUecttd, rcui,~d or utained in pursuanu of law or i11 corm cction with the transaction of public btl.Jincss. The m ctlium upon Jt~llidr such iJiformation is recorded ltas no ~HaTing on tltc d~tumination of whcthu tlte rc-cord,.n;: is o publk r~cqrd. 

Virgbria Freedom oflnformatlott AdviJory Council. Opi~rion AO- 1-00, &ptcmbu 19, 1000: 

''F0/,.1. fto~·n·u. docs dt'fmr "public ruords,. as all .. ·rilings and r~cordings ... ·hiclr consist of ft!ltcrS., wordstJr numho$. or th~lr ~q,O·olent, set dmt.•n b)' handwriting, typewriting. printing. phl!tostolllng, photogrophy, mas:n~tic impube, optical or magncto-opticDI/oT;,, nzuhartical or ~lrdronic u.a~rding or other form of data compilation, hoH·~•·tr stored, and rt'gordless of physlcolform or clwractcristics, prepared or QHrnrd b)', or;, the possasion of a public body or its offlc~rs. cmplo)'~es or ogtnts in tlrt! rron.'fadion o{public hu.dnd:S. In ordu for a K'riling or 



ATI vRECTOR A.'<D VISITORS(Clll·nl6) 

P~ticionus' Sur·Rcpl)' ln {);>po1i110n :o lntcnctlt:oo 

P11;c: 4 

recording to fall h'ithin tlu: dtjill ition of '•public record,'* it mJlSt b~ as tlaaib~d in 

tlit definition aud b< rdaud to the trtmsaction ofJmblic business. Implicit in the 

drfmitioll is that not oil t4Yilin;;s ond ucordin;:s, ~tc.. au public ucords. Ruaust 

the d~fillition of"public records" ittdmles those Stored;, dectrollicform, t·moil 

masa;:a rdaud to public business are co~·eud by FOLt (~mpltnsis adth.•tl). 

Pe.tltinner.:t' £'rllihit/1, Unh•crsily of Virginia, Promo/ion a11d Ttnuu. Policy (Afauh I , 

1000)( Section Ill establish a tllru tltmtnts to a faculty mcmhu 'J· job, to h'it. 

uacllin;:, unarc.h ond s~n·iu: and su, at StcJion VI, •·srn·iu to ont!'S 

profmlonal dl.rcipliru tmd, in a munhu of di.uiplina, to tit~ broad~r publk is 

importalfl and som~times ~sscntlol ;, urms of job deflnititJu~ ") 

GaTCtlti v, Ceholln.<, S47 U.S. 410, 411 (U.S.1006) t·whm public ~mp/oyu.< makL 

statements pursulJJttto lhdr oJficial dt41ia, tht! emplO)'l!C.f au not .fp t aklug as 

ciJi:Lns for .Fint AmendmLnJ purpoSd. and tht! CJnstitution doa not iruulalt! thtir 

commmrlcDJiomt from Urom slate uuthoritiu . induding FOIAJ). 

IV. Is Mr. J\lamt a ... BvJt :mtler"? 

Mitchell ~II .. LLC v, Bd. OfSupgyj$)B, 70 Vo. Cir. 29J. 295 (Va. Cir. CL 2006) 

("'{Rule 3.1 4 J docs not o.llo' "'' a p:trty to intervene merely because or coacenu. 

l~gitimatc or unroundcd~ etbout wh:at mis,ht result from n trinl court's decis ion inn 

case." 

E:td• v , CJ;;dl, 272 Vo. 192 (V:.. 2006) (dis tinguishing 3 prop<r dcfcndnllt from .. mere 

bys~andcrs·.) 

Shnnk v. Dcg;mm<OI of Social S.:cyi«s. 2 I 7 V:c 506. S I 0·1 I (Vn. 1976) (A birth motl1cr 

is n mere bySUS\der in on adoption proc""ding.) 

Wood v. Snioss, 1997 Va. App. LEX IS 562. 3·4 (Va. CL App. Aug. 26. 1997) (concern 

OVt't' rcput:nion C'S\."lblishcs no rig.hl or daim supporting inlcn.·eotion.) 

V, \Vho own~ tht right to :1t:ulrmic frrfflnm, i( :am•, under tbt Fint A mC'ndmtnt? 

Swoczc v, New Hampshire. 354 U.S. 234.263 (U.S. 1957) (Fronkfunrc, J., Concurring) 

(It is the unh·asity's right to :.cadcmic frttdom). 

Urnlda' ' '· Gl/mou. 216 J:Jt/401, 410-12 (4th Cir. Vo. 2000) (~mphtt.Jis IH!.Inh' add~il) 

.. ,{) lht tXftnttht Const;JuJio11 rtcognh,es any n"gltt oJ••ocad~micfrudont" abort' 

and beyond the First Aml'.udm~nl rights t q whidr CI'UJI citi:cn ir ~ntill~d. tire right 

inhut!f in tht! Uni•·usir)', nol i11 indh·iduo/ profeuors . .,. 



Al l ,, !\ECTOR AND VISITORS (CI. I 1-3236) 
PctttiQ:Icn' Sur·Rcpl>' in Opposition to l.:tttt\'Ctltion 
P~S 

llllcl, 

til~ S11pr~mt" Court. hO$ netv.r stl a.fidt o ,f ltllt ugulatlnu 011 tht: ba.rl.r tltot it infring~d a l'"lrst ;lm~ntlm~nt right to acadtmic (rudonL Cf. ,umne-Mta Stolt: Rd. (or Comn111nitv Coll<g<'S v. Knight, 465 U.S. 171, 187, 79 L. Ed. ld 199, 10~ S. Ct. IQ58 (1984) (statil'l: that the Court has Il l)/ ruogttiz.ed a Flrst Am~ndmtnl right of faculty to participate in acad~mlc policymaking) 

Stmnadt v, Vo. Stat< u,.;, .. , 200/1 U.S. Di>t. LEXJ$ 19U . 7-ll (E.D. Va. Jan. JS.1008) ("'llot4~·cr defim'te tltt wri,~r#ty's ri;;htto academic freedom is after SK't't~·, it if clear that it is the uni,·usil)''s tig llt and 1101 tltt profusor's rlg ltt. 'J 

by; 

D"';d \V, Sclu~tttc (VS!l-14522) 
9033 Brook ford Rood 
Burke, VA 22015 
571-243·7975 
5Chnnreatirt?gmqil.com 
Attorney for Petitioners 

D3l<d: September 21. 2011 

Respcc1fully Submined. 

THE AMERICA,'i TRAJJITION rNSTITUTE ond THE HONOIV\BLE ROUERT ~WtSILU.L 

Counsel 
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1 hereby cenify that on the 21" day of September, 2011, I served by U.S. Post, a true nnd 
correc.t copy of the foregoing Sur-Reply on: 

Richard C. Kast, Esq., 
Office ofGenernl Counsel. 
University of Virginia. 
Charlottcs-ille, Virginia 22904 
Attorney for Rtspondcm 

Scott ~ewton. Esq .. 
Stephens. Doal\\Tigbt. Cooper, Coh~n\all & Newton 
9255 L.cc Avenue. 
Manassas, Virginia 20110 
Weal CotttJstl for lht Potr ntial /nJervcnor 

By: 
David W. Schnare 

03tcd: September 21.2011 
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RE: Monday _: 
David Sehnarc to: Sd\narc. ~o"oark."'e 
F'rOM' 
To: 

OK. :-((( 

03\'lld Sd'w\:lrotDCIUSE.PAIUS 
·schneto. M~rl3e" <M~I.,e.Sd\n:lro@t;)itt.ucounty gov> 

Davld w. Sthnaro, Esq. Ph 0 . 202·564-418J 
s.chnaro.davld@epa.gov 

"'Schnore, Marine" No. sorry • tNO reasons (1) O:ave Foreman wilt b. .. 

0412W201 11 1:42AM 

041291201111:31:44 AM 

~o. :;orry • t.vo rcacor~ n• O..we YOt'cOAn viU 'be thc:'e :all day and t2J : 
~n·t believe i t. 'a our of!ice any;r.ore . :•) D.:we ia :neet. ing vit.h RyAn 
!~om Cook'n o!ficc to d!acuas, ~ng ot~er thL~ga. what to do with the 
o!!i.ec a:-.d tho county Auditor really 1o'i1nto t:he epace ac ,.:e ll eo it. ~y 
be ~either of o~a aoo~. bu~ in any c•ae. Dave v1ll bo th~re ~eeting 
w!t-h oth~r !ol)'..:; chat day an .... i!l l and P.,t ~y bo t-ho-=e 1:00. ?or what: 
~y Oe che leo~ ti~~. 

Sorry. 

~adae !it;hnaro 
s~,Lo~ Leg~slative Aide OfUce o! S upcrviaor Pat Her: ity 701 - ~51 ·887:! 
~eboitc I Newoletter I PAceboo~ I Li~edln 

-· --·Original r<cooagc ·---· Pr~: Scbr~ ~e.DavLdaep~il.epa.9ov lt:ia i lto: schnarc .l),wid"'cl)<:lma11. epa.. go·.-) Sent: Pci d4y. Aprtl 29. 20ll 11:03 ~~ To: schnare, M4rlac Subject: Monday 

la thero any v.J.y Chrir; Horner i\nd ! ear: ucc youc ~c:lfe.rcncc r oeo. at :he 
Gove~ent Center Mo~day 4!tc~~oor.l He ~AG morn1ng mcctingD in P4ir 
~akc~. and it would be ~asy for un eo ~ect there? 
d 



04'-'id w. !:chna=c. ~:;q . ? h . D. 
202·560: -4183 
schna re . d.'L •,• idl,i!epa . so\.· 



I no~e parenlhetically tMt the bbrilly of VirglniD has had to grnpp-!e mtn the question of vmat cons\l.tvtes 
records related to lhe tran.s.xtion of pubfiC b\l$l~s tn the con~ext of the V&rginla Public Records Act(§ 
~2. 1-76 et seq.). Although the prim~ry purpose ot lhl$ Al:;t is to set standards tor the rotenOOn of public 
records. the guiddr.es esbblis.hed by tho Library or Vl.rg~t~i.:t pursuant to tho Virginia PubUc Rooords Act 
dtstnguls.h botwocn o--mail.s !.hal are pubUc: recocds (and henco su~ed to retontion) and tnoso that are 
no:.. Exa.mP'eS of"non-recon:fs· tneiude pcrson.:JI mcs:s.agcs or annoonoements. convenience or refemnce 
cople$, phone message reminders. routine eh.Dt on e.m:t1 11stservers • .snd announ-cements or social 
events. You m:ry obta1n further Information on this l:$svo by contacting the Records Management and 
lm;Jglng Servk;e5 OivlsJon o r th<l library of V~lnia 

2. Your second questiOn is v.'hether. undet FOIA, an e-rn3~ trnnsmitt~ through a govemmenl computer 
da:.Obase is drfferent in any way from a paper letter on govemment stationery. 
Tho svbstancc ol my response to your previous q-ueslion conoemlng o-rnall massages omd government 
4at.ab3ses is appt~Cablo to th-1$ questiOn. F« your infotmo.tlon, the Vcrginia Fr~om or rnforrnatioo 
Advisory Counol b currently e.xomlnlng the narum of «H1\3lJ and ottw!r e~k: communication in the 
context of FOIA"s Open records and me<~tfng requirements. 

3. Your third que5t10n eon !Dins two parts: first, can a chat~;e or seve4lllhousancf CoiQr'S fat tho produebOn 
of any e-mail from within tho prevtous two v.oecks bo conslderco "reasonab~'": and scoond, a.sSt~m!ng that 
lho cstim~ted co't is accurate. whothor n governmen! entity l'las on obligation 10 reduce the cost of 
prodvclng a record~ 

SubsectJon F Of§ 2. 1·~2 of tho Code of Virginia provides: 

A publiC bOdy may moi<o rcasonablo chDtges for Its actual CO$l W....l.lfTOd in ~. duptaling, supp/',ling, ot searching lot the roquosted rccoros. No pubfio bOdY shaD 
lmposo any extronoous, lntotmedkl.ty or surplus fees or e.xpenso.s ro ftJOOUP lhe gene rot 
costs &s:socla:cd vmh crolJtittg or mtJlntalnfn(J records or trnnsacting the DOI'Himl businos:s 
of tho public body. Any duplicoting fC<J CI>Of!/Cd by o public body sllaf no/ ex coed lhe (I(;!UIJI cost of dupfa!ion. 

FOIA authorizes publiC bOdles to make re3$0nab!e eh:Jrges foe tholr actual cost for the procfuction or 
requested records. RogorcUcs.:o of tho pubUc bOdy involved in the instant case. rt appe.:Jrs they ha vo 
exorcised thelt sta:tV:ory prorog:Uive. Whi;le 1 assume that the eh.:Jrge ls the actual cosllhe question of 
whether or not th.ot d\4!se Is reasonable ts ono for the courts and not this office. A5 to tho second pan of 
your ~u-esDOn. any por110ll or it cha:gc ruled to be unreasonatlfe Ckea'y would nol be petmln-"'d. 
4, Your fourth aucstion Is whether any c.ommunlcauon between a county admlnl$trator or 5Chool 
superintendent and the gove-m1ng b«<rd members Is exompt under the "\vorking p.:JpctS .. exemption 
authorized under subdiVIsJon A6 of§ 2..1-342 01. 

TM '"Worl<ing p::.,pers" exemp!io.n is esseodal:ly an ex«vtive pn'VI;ogo and extends to the Omco of tl"'e 
Gcwemor. LJOUtonon1 Governor, lhc Anorney Generol; tne members of tho Generai Assembly or the 
Oivlsion o f Legislativo ~. tho mayor or ch,or exccutfve o fficer of any political subdivision of 
the Commonwealth: o r tho prosldont <W' other chlof exocutive otfice:r of any t~t~b!ie ins.titvtlon of higher 
cducauon (Empt\D$*: odOcd) ~ns of the Attorney General h3vc held that school suporintendonts :lte 
Included In tnls exemption oecause b;al $chOOI dNIWns arc separate polrticoll subdrvisk:K\S :or tho 
purposes o~ FOlA 1 

SUbcfivlSlon AS of§ 2 .1-342.01 :Jl$0 defines "workii'IO papecs" as tt>oso records prcpu 't'd b y o r for an 
above-named public otnci.;JI fOf his porsono.J or dckbefawe use. (E:mphll$i$ added.) 



To the ~tlha~ cno commut~btions arc prepared tor the chlef exeeutivo officet tor his personal or 

del;bet31ive usa, liN! '\\""'in9 pape<~" exemption '""Y be p<Opetty ilwol<ed. However. once :he 

(.Omi'Jlunbtion i:s d'!Ueminated to m«nbers of d"lo governing body, r. ~its exempl $latus..' It is 

1mponant to note, M statod earlief, tMt the '\vcrking potpe«t ~cmp~ l.s cssenSa11y nn executive 

privilocgo ::.nd with tho exception of lho General Assembly, doos not oxtond to governing bodies. 

5. You-r fifth question ls whethef the cos.t of &egal revlow of requested materials may be conside-red o 

Joegbna.~ pan of tho cost of produong Ule reco~d 

Subsection F of§ 2. 1·342 of the Codo o!V~:ginia prov;c;tcs· 

A pubfN: body m:w make roasooobfo ChMQC.S for 11.s ocruaJ cosJ /I)Currod 1'n tJcccssfng, 

ctup!c:Jng. wpplyin(J. or search#'lg tor the roq110S1od rocord$. No publiC body shaJJ 

Unpo.so any extJanoou.s. in:ennedliJfY or $lKpluS fees 01 G.q>Cn.ses to tacoup the gM~Cral 

cost= ossocia:cd wr!h croJring or mDintaining tot:Offl:s 01 ~ lho gcneraJ bUSH'H1.SS 

of thO pubf.:.C body. Any dupticat1ng teo charged by D public body $.haiJ not exceed UIC 

f)ClUOI cCl.$1 of duplic.otlon. 

Subsection F of § 2. 1·3t2 .,ppaars to proctude a ch.arge tor thO ~31 review of requu::ed ma:eri31s 

bec:tusa such a ctwge wo:.td be an in'ennediaty fe. to recoup U'te g~ cos:s assod31ed wah 

tra:~sactlng the general bus£ness or the public bOcty, 

6. Your sixth quosbOn requests ho!pful guidance on tho boundaries of •5peciflc:" as FOtA con~ompla !e.s it 

from rovicwing the :ut.ac:J\mer-J.s tl\31 occ:ompaniod your tetter. 1 asStJme that thls questiOn concerns the 

reqwomont that requests tor roc:ords nl;Kfe under FOlA ide:n.Sfy tM reque$ted records v.'l4h rcasonab!-e 

speoticity. "Re3.50nable specificit'( or "s;leciflc"' arc not defined :erms under FOIA !lnd there foro thO 

stntu:ory construction rules 9ppli0d ln your first quostlon op·pty hero. WebSter'$ New COIIogbtc Dictionary 

(19n Ed1tlon) definM "'specifc• a.s constituting or raJ!Ing Into a spoclfl.obte category, tree from ambfgutty 

Common sense would dJctate t.hln 3 request needs to be spociflc enough 1o onabto D pubbc bOdy 10 begin 

to proceu the requos.t and. if darffica%10n IS required. 10 as.i:: relevant questions to undl!rsctand tho ~po 

of the r~uen Secdon 2. 1 -~0. 1 n:!q\Mcs all pubtit: bOdiC$ and publiC off~Ci::l!s. to mD)co t~~o otfor.s 

to ,.cadi om ogreemot~t With a requester concam~ the ptOdudlOn of tl'le reoords requated. Thl:s 

provision presumes tnat the Patties will bllk to one another to faolitato the production o! the requestOd 

records In 3 mooner SDtlsfactol'y to the pnrties. 

1. Your 5nal q_uewon asks for a comment on the eppropriateness. of a atiz:en using FOtA to gain routine 

access to d'te correspondence of metnbers o! a govetn1ng body. 

Generally, FOIA provides o right of :tcccss to public rocords. The motJvo for the roquc5t is imma~orl~1. 

StrleUy speaking, your question is not one about tho application or FOlA The issuo of the 

appropria:eness of a r~uest i$ not ono !or this offieo. 

Stncareiy. 

Marta J . K. Everen 
Exoeuwo Oirroot 

'Commonweal~ Deportment of Tll.X1ltxln v. Orango-MaaiSOn Coop. FQrm Servico, 220 VA 655, 261 S.E. 

2d 532 (1980), 199 1 Op. Alt{. Gon Vo, 140, 1988 Op. Atty. Gon. Vo 413, 1986-1987 Op. Atty. Gen Va 

174: soe generally Norman J . Singer, Sta!utes and StDtulory Construclion, 6th ed., §1.6:0 1. 



'1976-77 Op. Atty. Gon. Va. 318 

'1982-ll2 Op, Atty Gen Va 724 llnd 197S.76 Op. A!ty. Gen. Vo. 415. 
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Intervention: 
• Rule 3:14- as a petitioner or respondent to assert any claim or defense germane to the subject matter of the proceeding • Mann wishes to enter to assert two claims to prevent release of the documents; privacy and first amendment rights. 

Privacy and Public Recorc!s: 
Privacy 
• Mann claims his cmails were private communications and not public records. 
• Keep in mind, the FOIA request sought emails between scientists, not between Mann and students or Mann and his doctor or Mann and his family. And, UVA has not suggested there are any such emails in the collection. 
• Assuming arguendo that they arc private communicat ions, and we do not agree that all of them are, UVA and Virginia policies clearly state he has no expectation of privacy in private communications and that they are subject to the Virginia FOIA 

o Exhibit 3 "Email guidelines"- "Records that are retained by an individual, even i f they are retained on an electronic medium, are subject to the Virginia Freedom of Information Act." o Exhibit 4 "DHRM Polley 1.75" on electronic communications Employees have no "expectation of privacy in any message, Ole, image or data crea ted, sent, retrieved or received by use of the Commonwealth's equipment." 
• UVA has never argued and does not now argue that Mann had an expectation of privacy, nor In this case d id WA honor any such expectation o UVA released "private" communications, sec Exhibit 2 o In the Bowers case, on behalf of UVA Mr. Kast argued "Additionally, nobody would think to use University letterhead for personal messages, and email signatures like the one in this case resemble officiallctlerhead closely enough that the two should be treated the same way." 2007 WL 2406588 (C.A.4) ((UVA] Appellate Brief). 

Public Records 
• Public Records are subject to FOIA and these emaiis are public records. 



• "when public employees make statement5 pursuant to their official duties, 

the employees arc not speaking as citizens for First Amendment purposes, 

and the Constitution does not insula te their communications [from state 

authorities, including FOIA]. Kast cited to this from Garcetti v. Ceballos, 

126 S.Ct. 1951, 1960 (2006) in his 4"' Circui t appellate brief. 

• Mann's official duties are described in the UVA Promotion and Tenure 

Policy: 
o The University establishes three elements to a faculty member's job, 

""teaching," "research," and "service". Tenure Policy at § Ill. Only 

research and service are at issue in thi.s case. 

o "Service to one's professional discipline and, in a number of 

disciplines, to the broader public is importilnt and sometimes 

essential in terms of job definition." Tenure Policy at§ VI. 

• The FOIA Advisory opinion cited by UVA clearly indiciltcs that records 

prepared within the context of the professor's University employment and 

in the transaction of public business are public records subject to FOIA. We 

note, however, this isM advisory opinion to the University, NOT a 

statement of law, and other than the soundness of il5 logic, it has no 

precedential authority to a court of law. 

• Those emails associated with Mr. Mann's (1) research; (2) service to one's 

professional discipline, e.g. journal editor; and (3) service to the broader 

public, e.g. IPCC activities, are all public records as a matter of law 

(Garcetti) , FOIA Advisory Committee opinion, and UVA interpreta tion of the 

law (Kast brief). 

• Because Mann docs not own the emails, has no control over them, has 

never had an expectation of privacy on them and because they are public 

records subject to the Virginia FOIA, even if some of them are private, he 

has no protectable legal interest in them that is germane to the subject 

matter of the proceeding. 

First Amendment Rights 

• UVA suggests Mann may have a personal interest in academic freedom in 

this case. Petitioners suggest in our brief what Justice Frankfurter made 

clear, here academic freedom belongs to the University of Virginia, not to 

Mr. Mann. Sweezy v. New Hampshire, 354 U.S. 234, 263 (U.S. 1957). 



• The Fourth Circuit agrees with this formulation. In its oft cited decision, the 4"' Circuit explained: 

"to the extent the Constitution recognizes any right of "academic freedom" above and beyond the First Amendment rights to which every citizen is entitled, the right inheres in the University, not in individual professors." Urofsky v. Gilmore, 216 F.3d 401, 410 (4th Cir. Va. 2000); and, see: 
the Supreme Court has never set aside a state regulation on the basis that it Infringed a First Amendment right to academic freedom. Cf. Minnesota State Bd. for Community Colleges v. Knight, 465 U.S. 271, 287, 79 l. Ed. 2d 299, 104 S. Ct. 1058 (1984) I' "27) (stating that the Court has not recognized a First Amendment right of faculty to participate in academic policymaking). Urofsky v. Gilmore, 216 F.3d 401, 411-412 (4th Cir. Va. 2000). 

• However definite the university's right to academic freedom Is after Sweezy, it is clear that it is the universi ty's right and not the professor's right. In upholding a Virginia law making it illegal for state [ ' 8] employees to surf internet content of a sexual nature on state-owned computers against a challenge by public university professors, the Fourth Circuit noted that "cases that have referred to a First Amendment right of academic freedom have done so generally in terms of the institution, not the individual." Urofsky v. Gilmore, 216 F.3d 401, 414 (4th Cir. 2000) v. Gilmore, 216 f.3d 401, 414 (4th Cir. 2000). Stronach v. Va. State Univ., 2008 U.S. Dist. LEX IS 2914, 7·8 (E.D. Va. Jan. 15, 2008). · 
• Because any first Amendment based academic freedoms at Issue In this case belong to the University and not to Mr. Mann, his interests are not at issue in this case. and he remains a bystander. 

Stay 
• Regardless as to whether Mr. Mann is allowed to intervene, nothing in the court's protective order sacrifices protection of his interests, whatever they may be. 
• Mr. Horner and I are carefully and very closely controlled by the order. We may not tell anyone what we see and we may not even tell anyone what we do not see. We have one person in whom we can confide and that is you Judge Finch. No one has brea thed even the merest suggestion that Mr. 



Horner or I are immoral, irresponsible, of fraudulent character or otherwise 

not of the fitness to undertake this purely magisterial task on behalf of the 

court, and if we forgive any utterly unfounded implication of unworthiness 

made by Mr. Mann's motion to stay. 

• This matter has dragged on for far longer than the FOIA contemplates. UVA 

is already prepared to provide us with a diskette that will allow us the 

opportunity to organize the 6,200 emails and reduce the number 

significantly so the court need only examine exemplars In order to evaluate 

the legal arguments each side will make. Under the agreement. UVA allows 

an extremely limited examination of the documents, but avoids the 

significant effort of organizing and extracting exemplars. 

• Because any legitimate party is protected under the order, because UVA is 

ready and willing to abide by the order, and because it is in the citizen's 

best interests and the goal of the Virginia FOIA, there is no valid reason to 

stay the order. 
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George Mason Envlronmentoal Law Clinic 
CONFUCT OF ltffiOREST POUCY 

Section l - Purpos~: The purpose of the conflict of interest policy is to protect GM·Ele's Interest when It 1$ contemplating entering Into a transaction or arrangement thttt mlght benefit the private lnte.rest of in offkcr or director of the GM·ElC or might result In a possible excess benefit tr.tns3ction. This policy l.s Intended to supplement but not repl;~ce any ~ppJic;:abfe state ~nd lederaiiOlWS governing conflict of 1ntcrest appricable to nonprorrt and charitable orgoanl~ation.s. 

Secaon 2 - Definitions: 
A. lnc~restcd Ptf'3on: M y dlretto.r. prindp01t officer. or membe:- of a committee wtth &ovemtng boiJrd dt1~gatcd p-owers. who h3S., direct or Indirect financial Interest. as deOned below.ls an Interested penon. 

8. Finondollnttrtst: A person has a finiJndal Interest if the pet10n has, directfy or lnc!irectfy, through busint!ss. investment, or family: 
i. An ownership or investment Interest in any entity with which GM·ElC has a tranSilc:tion or arrangement, 
II. A compcn.soatiofl Jrranscment with GM·Et.C or with ~ny entJty or Individual with whi<h the GM·ELC has a trans3ction or arr.1ngement. or iii. A potential ownership or investment lntvrest in. or compensation ;:miJngement with. any enti'ly or indivichJ3l ..... ith whic-h GM·ElC Is negotiating a trl':lns;rctlon or :urangement. 

Compensation include-s dlrKt and indirect remuneration as well as etft·s or favors th;H .-.re not lnsubnantf"l. A flnanc131 interest is not ni!'Cessarltv a conflict of Interest. Under S«tion 3 (B), a person who has iJ fin<Jncia1 interest may have a conflict ot interen onfy if the ~pproprlate governins bo:Hd or commlttcc decides that a conruct of Interest e.xisu. 

Sl!ctlon 3 - Procedures: 

A. Duty to Oisclosr: Sn connection with any Otctu:t! or po»•ble conOict of lnt crest. 3n intcrested person must disclose the ~xlstcnce of the finonci;,l Jntercst and be given the opportunity to diKiose all mater(al facts to the dirKto~ re-c:arding the proposed tr.lnsactlon or arrangement. 

8. Determining Vlhe:hor o Conflict oflntcrt:St £)1/sts: Aft er disclosure of the fln"nci~llnterest and aU material facts. and :aftN o.ny dlscuss1on with the interested ptrson, he/she shall leave the board meet Inc whlle the determination of a connlct of Interest Is dlscu.s.sed and voted upon. Th(> r~majning board members shall decide If a conflie1 of interest o.xists. 



C. Ptoc•dure1/0I AddrtSJing rll ~ Conf/Jet of ln:erest: 

1. An interested person may m1)1ct;, present:ttlon at the b o:trd mctting. but 

:tfter the prc.sent;;~tion. he/s.he sh;sll leave the meeting durins the di.scus,.lon 

of, ~nd the vote on. the transaction or arran.ge:ment invoMns the possible 

conflict of Interest. 
n. The board chillrperson sh3ll, If appropriate, appoint a disinterested person to 

Investigate alternatives to tho propose-d tr~ns01ction o r :ltrJnscmcnt. 

iU. After exer<-lsing due diligente, the board sh:.ll ~euumine whether the 

Orsanizatton c.tn obtain \\lith re~.sonable efforu a more- advantageous 

transaction o r 3n'3ngement from a person or enti-:y that would not give rtse 

co 3 conflict of Interest. 

iv. If J more adv:tntagcous transncllon or arrangement is not reDsonably 

possible under circumstanrcs not producing a ronflict of lntere.st, the bo:Hd 

Shill determine by a ma,joritv vote of the c!islnte.rHted d lree1ors \vhether the 

tnnsactton or atr.t~ng~mem is In GM·ELC"s best tnte:re.n. for Its O\Vf'l benefit. 

Qnd whether It is fair and reasonable. In ccnformity with the .-.bovl! 

detcrminJtlon it )h311 make it s deci.sion 3S to whether to enter into the 

tr.,nsactlo n or arrangement. 

D. Violoclon$ of th~ Conflicts of Im~ra: PoJlcy: 

i. If the! board has rea~onablc Col use to believe., member has failed to disclose 

actual or posslble conflicts of lnteres1, it shall inform the member of the b:tsis 

for such belief and afford the member an opportunity to explain the atte:gcd 

failure to di«:lo>e. 
II. If. after hC3rlng the member") response i!nd after mJking f\.lrthcr 

invcstlga:lon as w;uranccd by the circumstJnccs. the bo3rd d c:crmines tho 

member has falled to disdose :m actual or possible conO!et of interest, It sh01ll 

t~l<.e appropriate dlsc.i;p1ini.ry .tnd corrective actaon~ 

Section(! - Record£ of Ptoceedlngs: The minutes of the govem1ng bo~rd 3nd all committees 

wtth board delegated pov..-ers shall contam: 

A. The nome:~ of the persons who disclosed or otherwise were found to have J 

financial Interest in connection with i n ;,c-tu;tl or pouiblc conflict of Interest. the 

ncnure or the financ1allnterMt, MV aC1ion taken to determine whcrher a conflict of 

lntert)t wou p resent. and the board's decision as to whothN ~ ~nniCt of intere.st In 

fact exinecL 



6.. The nJmC!S of the prrwn~ who were presef'lt for dfscussk>ns ;and votes. rel.,ting to the :raMattlon or (lrrangemcnt. the content of t he dlscus.slon, including any <1 lterna~lv~ to ~he proposed trans.ac~lon or ~rrangement, ~nd a record of any votes t.lken In conntction with the proceedings. 

s u tion 5 - Comptnsotion: 

A. A voting member of the botud who receives compensation, directly or indirt:ctly. from GM·ELC for servac.es is preduded from voting on matters pen-a1ning to that member'~ compensation. 

9. A votins member of any c.ommlttee whose jurisdiction Includes compensatio n m;mers :Jnd who receives comperu.a~lon. dlr«tty or lndire<tty. from GM ... ELC fo r set'\.ice:s is p:ecluded from \.-'Otlng on matters penatn1ng to that member'~ compensation. 

C. No voting member of the board or any committee whOse jurisdiction lndudes compensation matters and who receives compcn.sation. djrc-etly or i ndittctfy. from GM-ElC. either individualty or collectlve1y. i s prohlbited from providing information t o :Jny committee regarding compcnsJtlon. 

St·c!ion 6 - Annual Srottments: Each d irector o r principal oH•cc r shill! annuolly sign ;, stat~ment which affirms such person : 

A , HJs received a copy of the conOicts of Interest policy, 

B. Has read and understands the policy. 

C. Hu .ilgtCt'd to co mply vAth the polky, and 

0. Understands GM·ElC b charitable and in order to mai ntain Its federal tax excmp:ion it mu$1 eng"ge primJrily In actMtlcs whlch accompliSh one or more of itS t\lx•ex~mpt purposes. 

s,·ction 7 - Periodic Reviews; To CMure GM·ELC operates in o manner co nsi!itCnt wlth charitable purposes and does no t engage in 3ctiviti(!S th~t could jcopa-rdi:c Its tuexempt status, periodic revl~ shall be <onducted. The pcrlodlc reviews shall, M a minimum. in dude the following subjects: 

A. Whether compensatiOn 3rrang~mcnts ;,nd bene fi ts are reason3bfc, b•lSed on competent survey Information. and the result of arm's lcncth ba.re.llning. 

B. Whether partnerships, joint ventures, ~nd arr~ngements with mJnag£!ment organlLiltions conform 10 GM·ElCs written policies. are property record~. reflect 



r~.lSonable investment or payments for goods and strvlcts, furth~r ch3ritabl~ 

purposes ~nd do not result in lnuremenl,lmpermissible prlvJte benefit or in an cxcc..ss 

benefit transaction. 

Stc-tion 8 -U!t of Outside EMJJ~ns; Ylhen conducting the peri odic rev:~·IS as provided for in 

Section 7, GM·ELC mav. but need not, usc outside advisors. If outside experts are 

used, their use sh~ll not relieve the board of Its responsibility for ensuring periodic 

r~vle ... :s are conduaed. 
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WASIUJ>GTQN POST CO~IrA.W, Appdlul v. U.S. D £PARTM0:.'' OF liEALTII Al\'D IIUMAN SERVICES, tl ol., ApJ><ll<o 

UNlT£b STATES COURT OF AI1I'EALS t-'OR TilE OISTIUCfOF COLU,\1Bt.A 
CIRCUIT 

865 F.ld J!l>; liS U.S. App. O.C. 101; 198'9 U.S. App. J..tXIS 97 

D«tm~r 9, 193.'\ Ar&of"d 
J.uua.ary6, 19S'9, Dtddfd 

P>ge I 

PRII )It IIIS'fORY; 
lioo i.:o. &0-01631. 

[ • •J] Appal from the United Su:es C>istricc Coo::t (« 1.be Oisttict of Coh:mbi.a. Civil Ac· 

CASE SU,\J)IARY: 

PROCF.OURAL I'OSTURE: 1\ppcllcnt. a n<""''ip.lpcr comp;my, JOUg.bt ll:v!ew of judgment from lhe United Swes Distt et Court (Of lbc Db.trict of Columb~ wbidJ gacrcd slmlft'W')' ~to tppt-Uee. Oqwtmn:ir o!Hcahh U.S Hum mSdvieu. Appc:lb."'t soug.h1 DCC.c:u uode d~or fft'edom oflnfonn.adon Act,$ U.S.C.S. § 552, to ft~W~Cbl di$clofitJTe brms filed by seirnlbts '-'"-ho worked .u consult:mi.S (o-r the Nlltiooal Cllllcer ln.nitulc. 
0\f£ lotVI£W: Appdb.,t. M\lo~ «r.n~&.!ly, s.ot.::;b: ~ unda chc F'f't'C'dom ofl:osform.Jtion A« (fOLA), S U.S.t:.S. f 552, to fma.ncial disclosure forms filed by sc~ti.rts who worked 3J con~hanu for the N•llooal Cancer In· stiM:. Appc11~X, Oep:uuncnt ofllcttlth :.nd Hunuo Sa'vieu, opposed lhc: cfuclO:)~n . The dbtri~ court arantcd su."tl· nut)' jud;mco: to sppcUcc pc:ntWII to ;:a FOIA c:umplioo thai autboriud ~ gQ'~ 10 ~ilhhokl coofidctUW (i .. tw)C111 mformadon obta:ncd from third !W'liet. On ap~l.\hc tour1 \11Uted the judgment. l'be cou:11 bc1d Wt whcth« disci· •sure of the tituMi;d fn(Qrll)ll.llon would scri(IUjl)' lmp3lr the SO''crnmcnt's ability co &-4th« lnfC~CT~Utionlt n«dC'd from ~dp;uina sc:icntbu i!l chc: futu.'"C "'» s dbpultd (~ b.$a!e. Tbt cou:t (ound lh.l: cbttc: wu • coaOkt Cn tbc: Ufd,viu ~~ "tu: ad"cne coruequcnc.cs ....---ould rtS\111 from public d..bdosurc. The coun mna:nded the ease to cm.ble l>OOI WliCS to addrtss and contest the issue ofim~irmcnt to rwovidc. tho di~trkt court wilh 11. record from which co dec ide. The c.ourt hC'Id t.lut :.ppcltec w.u OO:ncd on n:nwx! &om pu."'Suing a pc'C'\-iowly \\'2i\!ed cWm th.:Lt there was :a rW: orM'" no:!p¥1id;wion by scientists.. 

OU1 COJ\1E: Thecoun V3clutd thc-gn.ntofsumm..uy judgr.tcnttOilppcii~X, Ot~t ofHoh.h ~ Hum.J.n Saviccs. .u d H'a:ut~Ckd lhe ~. 1k court bdd Wt • ~td fxtlul Wueub;cd a to "~disdosure o(tbe fia:anei.al mfor.n&Jion sought by .appcllmt. n~'lpllper comp .. v.y, llrt'OUid Jtriously lmp:t.ir the &O\'tt'nmmfs 01bllity to s:athn infor• m.ui( n h IK'Irdcd from p.u1ldp.:~-t:inli Jelentists in the future.. 



865 F,2d .l20, •; 275 U.S. App. D.C. 101~ 
J9S9 U.S.''~'~'· LEXJS 97, • • 

P ~gc: 2 

Adminiwativr La-; ;- Go,·cmm<ntQ//nf otnllltlbn > Ftudom of lnform11ti1>n > /Jtfensd .f E.umpti<ms > Yrodt" St'
<tet.f .t Commuciol lnfomrotlbn 
Go~·unmt.nrs ;. Ugtslotlon > lntuputotion 
Tradt Stetrt11A._, :o Feduol &: Sta.U Rtt:,ulation > l:rudom of JnjormJJtlOir Act E.:r:tmptionl 
(I-fN I] The Freedom of ln!"omution Act (FOIA) c:Mmplion J llUihorius witr.ho!ding: commercial or l"tnanci.:~.l infor.f\.ll• 
tion obUiioc:d from:. person Md pri\'ikgcd o: conF.deolLod. 5 U.S.C.S. § 552(bX4). Like l it FOIA exemptions. e.xer.tp· 
tion 4 is 10 be tud n.11rowly in light of the dom.in:ml disc:losu•e motif cxpres.sed in lbc: s.urute. 

A dminQ·u utiv.e /.ow > COI'U nmnrtfll /nfonnal/tm > Ft trdQm of lnftumJJllOn > DtftiiSO & f::Umptions > Ttodt s~ 
ruts & Commudal Information 
fHN2] Com:ner-c.i:al or fi.n~nei:J.I inform.u.i!)tl i~ eonfidenti.ll t::OOe:r exem;>tlon 4 of the Freedom of lnfonn31ion Au. ; 
U.S.C.S. ~ 552. if diselosu:e is likely ( I) to imi)l.ir the Go\"Cmmcnfs :kbility co obta.ia nccess:uy informltion in the til· 
ture; or (2) 'o c.lluse sub~t:mti.tl twm to the c.ompditive position of the perso:'l from whom the in(onn~tion w :i$ obu iMd, 

Ch'il P1oudur~ > Summary Jud;:ma11 > E~idoru 
Civil Proctduu >Summary Judtmtnt > StDndords > GMrrnl lft·crvln.• 
(HNJ ) Fed. R. Civ. P. 56 authorius a district coun co Gf3!1l summary j udgment when it C3n be sho\m th:u there is 1.0 
genuine issue l.S to any :ru:erial f~ct:md that the moving p.my is enti tled to:. judgmrnt ~s :1. m.!l:tcr of law. Summll.ly 
judg;ment ~ ;,ppropri:~te only in e-irn:.mstn.nces .... nere the evidence is lUc.h ~~ .t re;uOn.!lble jury' could no~ rerum a "er
dkt (o~ tM-nonmo.,i ng p;tny. The district court ~ obliged to view t.lte """il-lble evicknee in the lig,htrr.ost fll\'Onblc to 
the no:unoving party. At the summAry judgmtnt SUSc." tbe judge's function is not h.i:nsdf lo weigh the e-.•id~f\t:e lll'ld de~ 
terminc lhe.tru1h of the m:tner but 10 ~ennine wh<thc:r there is Q gc:nuine issue for lri;tl, If" s~nuine dispute do;!s I xist 
O\'tt 4 material issue., then paniC$ should be given the opporrunity to pce;sc:n! direct evidenc-e. o.nd crolS-t'.Xtt.minc: the t:Yt· 

dence of their opponcnu ia M 3d\•et'1.lfi.al sen:ing. 

. 
Adminislllltiw LA,.. > Go•·~tnmmtDl Information > Ftud11m of Information > £nforumtnl > StnnJud$ 11fll~l irw 
Ch.U Prou.duu > $wniTilJfJ' Judzmmt :--StD.ndards > G~-nrrD/ ()~vn·irtv 
(HJ'\.; ) Th< gc::o~ st:mdwis under Fed. R. Civ. P. 56 ~Spply v..flh eq~ force in tbe ((mtext of the Freedom oflnfoun~ 
tion Act, S U.S.C.S. § 552. 

Cil•il Proudure > Summnry Judgmrnl > Supp11tting .UatrrlniJ > A/flda"ilS 
[HN.S) Where there ls :t c.onflict in the." affidA.,•it.s oo:! motion fo: su.mnury judgment ru lo what edv<rsc consequences 
will now from the revelation oftht: f:seu eont:tincd i.n the documents sought to be disc-losed, then it :ppe~ t.W th~re b 
indcc."d a conflict regarding \'tty matcri.nJ f:tru which calli for some type or ad~ proeedure. 

Cil·lJ Ptouduu > Ap~als > Rmuurds 
(HN6) A p~ t;Mnot ntise ;m-ew on remll.lld an issue tM: it (aiJcd 10 pww.e in !he :!~31. 

AdminJstrotiw L4 .. ' > Col·unmmtDl lnfbrmotion > Fru dom 11/ lliformJlliort > D~f~nsa &: ExtmpliofiJ > Trad~ Se
um &: Comnuuial lnfonnation 
Govun.mc-ntf :-- rubJk Lands:-- Gtncnll 0.-uvin.• 
Ttod~ SurdS Lt~w > Fhlual & StDU R~ullllion > FruJ/om of lnfonnation At'l £T~nrptionJ 
(HN7) When : court applies" "rough OOb.oci.'lg" under lbe freedom of lnfOnnt tioca Act (FOlA) exemption 4. S 
V.S.C.S. ~ .S52(bX4), i."l(o~zion wj)J be withheld ooly v.·hen the !lflirtmti\>e interi!,SU in discloseR on the one side are 
outwei&hed by tbe faaorS idtotififd in NatiOnll P3.W I (:tnd itS progen)') milit.:t.ting apin.st disclosure on tbc other oi-de. 
Moce simp!)' put. "minor· dis:ld~'Mt.:l&e$ flowing from di~losure c~not O\>ereome the disclosure m.:uld.llte offOIA. 
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COill\SE L: Paul Mogio, "i".h \\hom Kevin T. ~ md Bob(t\ltllrt Joocs.. Jr., "-ctt oo the brief. (Of' Appclb:JL 

~tu: E. Nqte. Assiswtt United Swes Anomey. with whom by B. S:cpbcN, United Stues Attorney, lltld Jol'-.n D. B3tc \ Mid R. CnUg UlwKncc, Assistant United Swe.s Anome)'t. were oo the brier. for Appell«$, 

J UCGES; Wald. Chfef Iudtc. and Edwanb and 0 .11. Gi.:ubws. Clrtuit Judges. Opinion (or lhc Court filed by Chief JUC::e Wtld.. 

OPI 'JION BY: WALD 

OPt \'JON 

('J21] WAlO.Cb~erlu4ge: 

'O< n:..C ynn. Tbc W>Shinl:)On P""~Y("'Ih< POSI')Iw b<co sccldo;>«=uodcrll>< F...OOO of InfO<· tr.ati·.n A a ("'FOJA j, 5 U.S.C. f 552. 10 ec:nain fi~l dhclosurc: fomu filed by scientists "'no work as coasulUnlJ fM tJJC: National C:tncer LnsdtUlt' ("SCI}. In the most rtc:~t duplcr, the Post appc:ab the dinrlcc court's grant ofsum· 
trW) judgment to the Ocpart.mrnt ofHeahh ll.nd Hwn:us Services t•HHS" Or"the Ot:f!lU"!lMnt") pumwn to FOIA e:~t· emp!ion 4, wbith Autboriz.a the to''C:mment to 'Aithho"' rmmcbl infonmtioo obolnf<l from third pmies tlut b "confider ti11. ( "•21 • Tbc: Post c.bi.ms lh.u a eeauine ~of~ (tc:t c:x:iscs as roW cffm of dbdosurt on imp.air· mros of \he l()\~Clfs ~lity&ootalnthc iftfOI'D".ationil DC'eCb fi'om its sciauiA~ We agrcc:dut such a disp.u ubb and that su:nm&~y judgment was thadore WpproptU:t. 

I. EACKGRO\JND 

' rhc :o;CIIs a division oftbc Suioo.U ~CUles cfHe-~lh (-~·IIH1 • .tu42 V.S.C. § 281. which it itsclh. p.1..~ of HHS. t'bc [•Jll) NCI b mponJibk (OC'cn~:glbc:d~lofhundtcdsof:nillioo.sofdoCbnQCb )'Car' to .RQPlCt Q.'X.ct ~ AidinJthe N'Ct b ibdudnarefu:ocSrecbofp;m~ ·coosultmts.• prominern sdmthb"''ho "'Oltr:Jttu to Jervc on NCI ad'olisory -pttr revie.....- eom.miueu to e~haare various p nt and conlnct propou)s... 
\ n in,i ln.IIOn to ser.•e ~ 3 consulant b conrlngeot upon tJ)c, s.:imtist's completion o(Form HHS--474 (fol"mc:rl)' HEV'-474), C"ntitJed ·eonrK!endal Swement of Emplo)lMnt lltld Fin~ciotllntcreus." FirSt rcq:u.in:d by Exec..uth·c Order 

No. 1222. 1 the form U dcsigntd to dicit aps)Oin:«:S' potmtW conflk:ts o! in:.crot. Appoin:.ces arc I.Sittd,. inlv dll~ ~ Jut <1 1 otpnil:llions in "itkh )'C)U.. t••JJ )OUt~ minor C.ilild,. p.L"tncr, Of M orp!'liz.;uion *i\h wb..!ch )'OU &I'C conn!'Ctcd h.&""e fuu:~d~l mtua:, wbicb relate dit«tly or indlr«11y to)~ consultant dr.rties.· 

J C.F'.R. § 306 ( 1964-1965 Con1plt11don), uprlntt'd In 18 U.S. C. § 201 lit 10254 27 (1976), 
'fbe Post first submitted a FOJA ttquq.t for lhe Forms Hll$-474 compkk<l b)' NCr coDS-Uit&nts on ftbru:try 14. 19SO.. Oc:sphc: cbe auspkious O\'O'Ulae$ or \be d.u~ bcw.~(T. 1hb wu dr::sriMd to be ao S'lo'lo~ dul. Initi111y '"""e.! by IIIIS,Ihc p., filed wil in 1hc: dhlrin coon l«kba 10 compel dis< los= oflh< forms. 
In hs rtm pus oo this tut. Lbe district court foi!Cid th3l; f'OJA CXC1!1ption 4, Jce S U.S. C.§ $S2(bX4) (oo,'Cfing com.rlc1dll or f\n.:sncliU ma1rf11ts thB.t lU'C "obllllncd from 11 penon" and 3.re "privileged or confidtntilll"), did not c:JCempt Fom HHS-474 from diJctosu~. b«.:!usc the romu did not cont.dn "lia.l!tdal" inJormlltion. The court further bC'Id. hoo,~~l. vt'f, Chat the forms t••.:) -..·&~ shitkltcl by exc:no.ption 6. zr~ S U.S.C. § S$l('bX6) (parnluln, "ithholdtn, of '"pcn.omellnd tncdical fdcs &Del s:i:milu files'" "boose- di:sdoswc "'OUki bC' •• dC".arly tm'W'2tT'&tltcd inv:uion of pcnon..t1 pm>'>'J. 
•>n a.ppc3J, d"t ease wu rc:,~n.cd and ~od to the dl~trict coun. Su Washlngton Post Co ' '· /IllS. 221 U.S. App. D.C. 139, 690 F .2d 252 (D.C. Cit. 19S2) (Post v. HHS /j. We held lhll.t the conJulta.nts' exemption 6 privacy lnler~ '"'I!R minimal in. compariJ.on to tbc publlc:'.t "singulA."iy strong lntCR$l in dUclosw-e o f coosuiWitt' eooot«s of in· 

lttd .- !d. 11tl6o$, We v.""mt on ro conclude. boVro'tver, tba:. fonn HHS-474 didcoocam "~" ln!ortn.3::ioa u Wt tero is U1oCd in exnr:ption "'· /d. a1 266. w~ abo ooud ~ HUS hold 1:10t ~ ttw the: form sboukS be "'ilhbdd as ·pnvJ~c:d. • tN'I thn it"'" sull an open quc::sdon "~the b!onr..ation $bould be dec:med ·~titt. .. 1ft patdcu· tu. v c ci:ed ""~he pcm-ibility th4t pa.rN.imc tOn.sulta.-tU ~y tonwuc Form 474'J disc-losu:re requimnent nmow1y and thus l'l~y nOt ditc!Ok all ponibl~ C'l)nnieb of[nruen. .. hJ. at '269. Were thb 8 lil:cly rcsuJt. (••j) exemption 4 mrght come into plll)' on the groond th.!tt disckmuc: would "imp:tit tl'le Co\'ml!llcnfs ability 10 obtain ne<cPill)' i.'l.(ornution in 
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the future." Nait()llcl PC!k.r &- Coruuvotion Auil v. Mor:on, 162 U.S. App. D.C. 223, •198 F .2d 765. 770 (D.C. C it . 
1974) ((oomotc omitted) (Na:ional Pcr!s 1). , Ho""~ver, the only evidcn« before the COW1 o., the fltSt appe;il w;u oa 
$ingle COftC'Iusory Affida\'it from Robm Eag,l®m~ Di~ctor of Pc:noMtl Policy ior HHS, in whk h he stated his .. s:ro
fessiooal opinion" thnt disclosure "would imp.:tir the Ocpoutmenl's !\bilit)• to obtllin taodid :t."ld llCcunue inforro!\tion in 
the future," 690 F .ld :u 2$7. We therefore relnll.nded the C3SC to the district court -.o gh•e the go\'cmment :m apport mi
t}' 10 prO\ 'ide the dcu.i!e-d factual j usti(JQtiOO (Or withho!d.ing" tl' ... l! this eowt tud tru-1it-r required in ~ tXtmptiO."l 4 in · 
q~• iry . Post\'. HHS I. 690 F 2 d nt 269 {(;itlng Padjlt: Ardlfttcu &: Ellgir~crs. lnc. \'. Rmt"gotia:io, 8()(Jrd, 164 U.~. 
App. D.C. 276. SOS F.Zd 383, 385 (D.C. Cir. 197•1)). 

2 The o~her p:ons of the exemption 4 (est ;~nnounecd i~ ,\tmior.al Parks I . whether di$closwt' il likely •to 
ca~e st.:bst)ntill h3J'm to the compctiti\'c position of the perso.1 from whom the inform:uion \\' ll.S olmined. • t98 
F.2d !\t 170, \.\'35 found no11o be. io Wue i:t this (:)Se. Post v. HHS I. G90 F.2d ~~ 26S. 

{" "6} On th~ se-cond ro und before- the district coun.lhe gO\'em:nent pu."SSled M ~-gument th!Lt it b3d oot p~· 
\'iou$l)•nised before tJuu court or in the fus.ta-ppelll; t.c:., th3.t because the Forms l-tHS-474 b)d ~en [•323} held pri· 
\i leged fn the eoatext of ci\•it discO\'ery, they could also be withheld under the .. pri\'ilcged" arm of exemption •t. Th : 
dhtrict COW't agreed, rt'lying on Unit~d S:mu v, Wcb~r Aircraft COt'p., 465 U.S. 792. 79 L. Ed. 2d 814, 104 S. Ct. I tS8 
( 1984). and 11ga.i.n gr.mted the goV<mmeot's motion for s-umm~ judgmtnL Su Washing:on Pt»t CA v. HHS. 603 F. 
Supp. 2J5 (D.D.C. 1985). On .,~J.lhi$ coun Apin reo.mod, fll\ding uojustifiC'd "1--ll-lS'.s wdy :uscrtion of its cxe. r.p
doo 4 'prlvile&e' <!efense." Washington J>OSJ Co. v. HH$254 U.S. App. D.C. 160, 795 F.2d 205,208 (D.C . Cir. 198<·) 
(POJt v. HHS II). We 3&3in rem~ded the c:ue, this time "witll iruttuctions to ddmni:ne whether the Fomu 474 coo:ain 
information lh.lt is ·confid<nti:aJ' under exemption 4." /d. Qt 209. 

Thlt detou: over. we come <:~t lut to lbe decision now under re\•icw. Confronti:tS the c.ue on a second rebound, t.'le 
district cOl!ft ( • • 7] agreed Al the ouuet dut "the only i,uue left for dis.cUlSioo . .. is whethe:- disclOSUre i.s likely lO im· 
pl.i: the g_o\'trn.ment's ability to obtain simibr informnion in the future." Washington POJt OJ. v, HilS. Civ. No. 
80-01681. mcm . op. r Mem. Op.") a.t 3 (D.D.C . Nov. 20, 1987) (Joint Appcodi."': (" J.A.") 11t S9), The court t:<pbined (u 
we h:ld ol»c:r.,.ed in Post v. HHS /)that concei\'ably 

be-cause Fonn .;74 le •. wcs room rot i.ntcrpreuuion of which ftrum.:illl intcresu "'rel~le di.realy or indi
rectly to {the individu:tl's} consultn.ncy duties," p.lrt·tlme consultttnts might consuue tb3t instruction oar· 
rowly and tbu.s fltH to disclose ttl1 possible coofliru of interest. Should such setca.ivc rqx~rting oc;cur. the 
go,·cmmem'$ c.cce$S to (ull c.nd IKCW1L~e intonn.ttion would be imp;U:-ed. 

Mem. Op, At 4 (I.A. At 60). The record before W djstrict court co:uained :~.ffid.l!vits from \-...rious offici3ls .111 ~CI. ~u-t. 
V)(l HHS, su J.A. at 73·76. 79·149. expressing conc:~m tblt t.bi.:s eonseqU(nce might follow d i$c.l<»urc of the fomu ' 
Noti.ng !Jut suc.h A re$uh WM inc-..•itbbly "$o-p«ubth·e,· the ccxm nt\'crtheiCJ.$ eoneludcd tMt "lhe arguments rut-vano:d 
by the go .,.cmmeot arc sufficient (" • 8) to support s fi.ndins o f pottntisl imp.:~irme.nl• Mem. Op . .tt 6 (J.A. at 62) . 

3 For eXlLitlp!c. Vincent T. DeViu, Jr ... Director of the NC I. stated in his :sffida\it. ·r ill1l convin«d th-11 p•lblic 
avaii.Jblli ty of (foi'Til HHS-: 74) can ooly ad versely :tffect the pC'>Ct' m ·trw S)'Stem by .•. (l) impliring the Ct·m · 
plctene.u And accuntcy or the-iofonn.:~tion on lhc (onn. • JJ\, c.t 130. 

Despite it.s obs~ioo tlut tbe im p:t.irmrnt iS$.ue w01s the onl)' ques-1io n left in the esse, me d istrict court proc«dtd 
to ~re:min th~ goVffnmttlrs Sep3rtlte COnltl'l110n lh3t qualified lndlvidtllliS mig.ht forego pomicip.:ulon in the peer reticw 
process 11.lto:;ethu i f their 1iJting of fi :u.'tei.1l in:ert"st.s were nu.:k pub1kly :.·.·~.ilable. The. &O\'cmmco; offered as proJf of 
tl\i.s rrcrui:ment aspcct th-e- r~ults of:m infonr.!ll surw y it b~ cor.ductcd suggesting tb:st oftbc 49 NCI co.nsuJ~a :oot 
of a totaJ or 4-67) who Md reponed ;u lelst o ne ft~WXial i:uerest on the n:le\'imt portion of form ltHS-474, th-e wo 1ld 
de•elint lO pvtJcip.stt ln the fut ure i(t);e (" •9] (onns Wl'TC pubfk ly d isclosed_ :\nd :ln llodditiON( fi\'C b~ !\ •c1t3f OhjeC• 
t ion 10 -disclosure.· but would still accept furure u ndee. J.A. tu 14449 (Affida\it of Willilllll A. Walter, Deputy Oil ec.
tor, NCI). inc dblriet eowt correctly recognized th:lt this infonn:uion wu im:lcv:l.'l t to the q u.t$1ion o f "imp3Jr· 
mcnt" -that is. to w'hc-d\.cr those scientists who do be-com~ in \'olvtd with Net commrtlees wiii iW'TOwl)' construe lhe fi. 
n1JlC;bJ db.cl~un: n:quesa. HO\\'t'vt'r. citing 1angwgc (ro m Pos-t v. Ill IS I, · the distti~ court pr«uded tO reinject t 1e 
~ti!\1 risk of nonp.utieipation into the in.:tutry by eons i<krin.g i1 in tM "b!IJ.:mei:ns, plOCedu:o• that it thought t o b< 
ptop« under thoe exunpcio:l 4 '"ronfl d.tnti!\lity .. 11Uiys.is. Mrn~. ~· tu S (J.A. :1.1 64). ' 

• 
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.: Su 690 f .ld At 269 (nolins, ~the ~n 4 cO!lfidtntWity inquiry ·~cs.sanly Uwo)ves a rough b .. b."ICittg of the cxtta: o(it:IPJIItnent and tht impol't«Dce oftbt infonn.:~tion :~pj:ut the publi' lntcrcstl.n dbelo
su:r~." 001 ckdinJng to "dcdde • .. the de~jb; o:'tbe ~~ procw"). $ The 4istritt C<lm1 a1J.o ck".cr.ni:xd that its dccbion 10 gu.ttd the fomu' conndentiaJJiy WU "bo1!'1Cred by pn)• 
vilions oft he Ethics in Oovcmrmnt An $ U.S. C • .s«dons 201 t J J~q " /d. at 9-10 (J.A. :s: 65-66). HG\0-.:wr, as 'oloc noted tn POJt v HHS l.lh< disclostce o..mtpdon eo:u:t:OC'd in ths.1 .AC1 for JWt·limt gowmrnent cmplO)'ecs •oai nfA prob.tli-...o of a coogrcnionnl desire to exempt NCt coruuhan~ from 3.11 d i.sd01urc rcc;uittmct~IS. "ihUJ. we ""'~1 grc.mr weizht to lht Ace's primary pgrposc to rtq1o1bc: publk di.J.c:-losurc of coaOkts of interest thin 10 the rwrow ~ \o-nexptained oo«"ption for tmpiO)'C'CS who work 60 dll)'$ or le.ss per yc:a.r." 690 f .2d .:ll26S &: n.46. The zo\'ttMlt'tlt ·~"Cffdy concedes this much by dccllni:tg to defend tbe d:imicc CO'J11's rdi~n« on this 

p.111 oftbe Act. 

HHS docs tOa:cnd, bo-..cnr, W-: 2 dJjfu-ull JQ:1 of \be: E&hic-s in Go,·err.men1 AQ. S U.S.C. App. § 207 (Supp. IV 1936),1Upports the di.ruiet coun.'t <kds!(lo bert. lbtU $Celloo. puscd u o.n ameodmau to the Ethics 
in <iO\'ttnmt:nC Ace i.n 1935. &l!tf:IQrius the PrtsKknt to ~c cxCOJti,--c bnnc.h Cl'tl;'-lO)'C'C:S t.o file f~dal dis· dQJoUfe tq)OfU du1 v.iiJ remain ronOdtnllal. Th1s the Vrcosidcnt d ld In Exccuti\'t Order 12.S6S. u pd!!ttd In S I 
fed. Reg.. )4,4)7 (Sepc. 29, 1986). "'hidl cr-c~H • "Com;nhczuivc Sysu:m ofFt."\OL'Xlat Rcpottiq" rcqWriog contldeni.W rcpcxu "lty thoJc ur.p/(1)'«3 wlto:s~ po1iti01U !taw bu.n dulgMttd for titl.J purpose pw'JU41lt to $«.· 
tion 40-1 ofthis PArt. .. Section I (emphuiJ .dded). Sccdoa 404 in twn rc"q\lires tbc Of'l'ice o(Govcmmcat Ethk:s to ovO"Uc W •ck$i;n.aa(klo) (of) tbc ~iticm for whicb ~'blit (coo(ideotia.f) rq>On.s will be required." Ho-....-e\"tr dC1trmin.Jth"t these Mw prO\isions will be if and/or when Form HH$_.74 iJ bcOUJht "ithi:lt.~lr y.u· \iew lb.rout,h officW "'dc:sign.uioo.." HHS cooc.ccks tNt the form bu 1'101. )'d bca'l50 dai~cd 1t1d it appeus tb~forc that the ptO'isicms by thtb own tenns do not appf)'• ,\10rcO\'Cf, the go\'ctnmc.n1 f:Ulcd co raise &.bh at• 
gument in the dbU'kt cowt. The: amc~t -v.-u paned in 19&S. prior to the mnznd iD PC1Jt v. HHS II. Thus we oecd not and do not pan on lhc reb.dOrubip of the Dew legislation 10 the appHtaLioo of exemption 4 in thiJ asc. (• •10) {"'324} On the b:asis of this rttSOCing.l.bc: district roun s.cttlcd what it termed the "close qvestion" whet lef the tn(orm.a:ion a: inue qualities undtt FOJA uetnptlon 4 u con.ndentilll b)' dccldtog. ap.in on a motion for 

1umt 1.11)' judgment. th.:lt it doo so qualify. Tbt coun~l)' fOUDd "'that the QtCIJt oft!ic gO\"t:mmettl'J lmp~ent 
&lid I Xi impotUoce of the infomwlon ou~lgh the public inlcrm in dbdQ)tm:." Mem. Op. 111 10-1 1 (J.A. at 66--67). 
The • oun subs~qucntly denied the PoJt'S motioo for r«onsidcndoo.. tUrtbu C"Xpl.&ining ib d«bioo ro ~the p-· 
emm:nt's mocicn fot SU~MU.oy jodpntnt: 

Resolution of chis di$pu:t: in.vahfl ..._., ~.,b oftbe poocentbl. bypotbctieal imp:tirmcnt 1M gowmmcnt might roffCT sho'Jid 1hc rtqut$1td documtnU be made :w.tiL\b!c to the public. 01Jc to the N.i.~ O( the i!loqu.i.."')'. th~ b no dtfi.:Uth'C pnJO(lb.Jl m:sy be Wdl.lccd by citbcr si4c In support oftbcir~ve C:O;:l~tntions. At best. the pu1ic:s tnf)' provide l.bc Cour1 with ~arfon from individuals who spe::ak with \'3.r)'ing det'Jt'C.S o r lluthority. 

W4JJbzg:on POJt Co. •. /IllS. Civ. No. SG-016$1. rnem.. .and order at l·l (O.O.C. Jan. 14. 1933) (J.A. at 69·70). Th¢ 
("I I Polhhonly ther<o!kr filed lhlsOpp<OJ. 

II. t.NALYSJS 

I HN I} FOIA excmpcian 4 aut.~ wi"tbbo14lng -commc:rtbJ or fmanc:W inJonn:.ti-on obtained ftom A pmon and 
privi tt~ or conndcnt:l:t1." S U.S.C. t SS2 (bX4). Llkc all FOIA c:xt'tnption.s. c:xtmptloo4ls to be rud oa.'"ftlwly ln Ucbt oftht dotnl:u.nt dlsdosurc motif cxprc:s:sC'd lD the str.uk. Su ~partl!ttcst of .han~ v. JillltJn, 4S6 U.S. I. 10$ S. Ct. 
1606 161 1, 100 l... FA. 2d I (1918). II iJ now conCeded lhnt the [1\(0CTnlltion conb£ned in Form HHSA74 U "fUWlcW .. 
!n 04 u:e.o.nd tha1 it is "obW.'IoCd from a pmoo.." Mcnowr. the qtlltilkla of•privikgc• "'"IS~ from lhi.s caK i:n 
P01t '· HilS 1/, lbe only issue R"mm.ining tn lht. cue is tllus whtther lhe noques:;ed infonnu ion is "confidmd.1l" within 
the n cMinJ of the ttC'lTtpdOn. 

l rl'ldet the wrrtm !t.a.nd~ in th.., ei~uit. [l fN2) corr.metcl.ll-1 0t fina.nci.al inforrMtion is "conGdcnti.!l" under c-.x· rmpt on 4 i(disel~ is llhty "(I) co imp.Ur the Govctfltllalot's .sbUitytoobub ncc.es.wy in!omwion in the: future: or 
(2) t< c.r.JK s.ubstant:UI twm to the: competclh't position oftht person from wbom the: io((lf[Jl.1tioo wu obtaln<'d." No
tiona · rarJ.J I. 498 F 2 d IH 770 ( •" 12) (foocnote ocnintd). Stcause chttc is no ~c:n:ion thai disdoJun: o(Fonn 
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HHS-174 would t~~.use any c.O.-nJ)(titivc lwm. the oaly inquil)' propt:rly bdo:r. r.he district courl "'1$ W question 
whether disclosure o(the (m:mcial informo:ttion eonuined in Fonn HHS-174 woukt be Hkd y ;o irnplir the ,go\~m:nt's 
c.btlity to p:hcr tl;is in!orm.<:~tion (' 325] in die fu:we, Md if $0 whc:'lhcr this rUk outweighed the public's interest in 
disclosure. 

A. S11mmrvy Judgm~nr 

fed. fL Ci .. •. P. 56 [10\J) :w~oriuso dU.uiet coun: to gr.mt rumm.:uy judgment wbco it ~n be shown "'tlut the·e is 
no genuine l.$sue :u. to My m.uerial f.ru:t !tid th:u W movtn; plM)' is entitled to~ judgment :u. ll m.!l!!t:t of llw." Sun -
m~r)' judgment is apptopri~te only in cir~utru~«"$ where "lhe evidcn'e is such tNt 3 ~cuble jury could not re u:n 
ll vctd.kt for the noomo .. i ng p:t."')'." Anda-Jon v. Libuty LobO)•. Inc.. 4n U.S. 2~1. 248, 91 L. Ed. 2d 202, 106 S. C :. 
2505 ( 1986). In d«iding 3 motion for su.m.nury judg,mcot,. the district c.owt b obU&ed ;o view the av.1ilable e\idcm e in 
the light mOSt flworable to the noo:no\·ing pMty. Adic4cs v, Knss & Co.. 398 U.S. IMo, t57, 26 LEd. 2d 142, 90 ~. CL 
1598 (1970): {' • t3] Pophcm, Hail_ &hr..obrich. Kmtfman &t {)()1)•, Ltd \'. NI!'Kv:omb &c-.uiria Co .• 243 U.S. AN . 
O.C • .:), 751 F.ld tl6l. 12.63 (D.C. Cir. 198.S) ("Any doubt is to be resolv~d ag:tlnst the mo .. i ng p..vt)'."). The S\."Pit'me 
Court h:a.s ~c.cntly made cleM lh3t "~ Lhe swnmruy judgment mge :he judge's funet: ion is not himself to wci;th the :\i 
c!enc-e and determine the ttuUt of the m.)UCT but 10 dC"tmoine wbe~her there is 1'1 genuiM issue for triAL .. Ar:duson.,.; 77 
U.S. ~t 249. tf:l genuiM dispute does exist O\'et:. m:~ terl~l iSS~>e. then pmies should be given the opportunity to pn-scr.t 
di~ct evidmce n.."ld ctO$$-cxamioc the e\idence of their Opponet!l$ in M ~dve~l setting.. Su Wa.rhington Posr c·o. \'. 
Un.fttd Starn D~p'1 ofStau., 268 U.S. App. D.C. 146, 840 F.ld 26, 30..31 (D.C. Cir. 1988) (PO:St v. Dtpanmt.nt of 
Sratt). explaining lMt "this limitation on tht u.~ of sum:n.sry judgment i$ not a mere t.xhnit.ll ity. The intepity of r 
eoun's de D0\'0 (fOIA) judgment rests t:pon M o:~d\'trsariaJ S)'Stcm of testing for tn.1h witcn critic;d adjudiQtive bets 
are subjects of-1 contest" {foo:note o:ninc:d)). • MoreG\'l:r. our preo.·ious c:ues h.:lve m~e it cbund3n tly (• • l4] d er.r 
tM-t (HN.$) ~ ~;eoeral stllndMds W\der rule $6 apply with equ.l.l fon:.e in the FOIA coat.ext. St<. e.g,, id. llt 29·1 1' 
Gu<nh<'8 v. FDA.ZS6 U.S.App. D.C. JJS,S~H F.2d 12Jl (D.C. Cir. 19S6);S<ar.J, R<><bud: &: Co. v. GSA. JSQ U.S. 
1\ pp. D.C. 202, 5Sl F.2d I ~78 (O.C. Cit.). ctn. dmitd, 434 U.S. 826, 54 LEd. 2d 84, 98 S. CL N (1977). 

6 A ptt~lion !or ~heouing with 11 sugg«tioo for ~btuing en hl._-,e i£ currently ~ndtna in this coun cMUc~&· 
i;tg the pomcl's disposition of een::tin luues io Post\'. Dtpo.nmtnt ofStau. The issues ntised by the Stn.tc De· 
p.l:tlm-nt in its petition include the le\'el of ckfumce tlu; tbis court should :tecord to the Ocp.lrtmenf'-s Yicw.: rc· 
garding predictions involving foreign affairs aod o.ltional security. 1be Stlll:c OcpJ.ruoent tw :Uso p:c.sented the 
q-uestion whemer and bow CourtS s.houJd n'tigh the public in!ercst in disclosure ngainst the pri\'lU:Y intctests pro
tected by FOIA exemption 6, S U.S. C. f 552(bX6}. {This Iauer inqui.ry is prcsemed in a case that is ~dins ~· 
fore lbe Supreme. Cowt. .su R~por-tus Commitltil/or Fr.rdom of tile Prt-JS v. Unittd Slorts Dtp't of Justk•. 265 
U.S. t\ pp, D.C. 365. 831 F .2d liN (D.C. Cir. 1987} (on teb~ing). cut. granted, 4$$ U.S. 1005. lOSS. Cs. 
1-167. 99 I, Ed. 2d 697 (J9SS).) These. chalJens,t:s lt:wt inuct,. howc\'er, lht p:tntl's more gener.tl di.scu.ssior of 
th~ r.1!e of summMy j udgment io FOIA c3Se.s. 

( .. 15) From lhc record be(o-:e u.s. it is quite d eu tblt a subru.nti.al. "gmui.oc" dispute remains over the criti1 :tJ 
f~utJ issue io this case- whether public disclo~ure ~-ould ca.us.e individu:tls to so n:urow1y cons-true the req1."CSts :b r 
l.nfomution in FOttO HHS4N lh:tt the ~overnmcnt'slnfomudon·~lhcring lbility would be s.eriowly lmp.3ired. W 1ile 
the s,ovemrncnt h!l$ off~rcd SC:' 'ti-aJ affidaviu tcDding 10 Sl.lpport the notioo th.)t this imp:tirmt:nt would mutt, '~: 
~tatcmcnts uc vigo:ou.:sly (OI'Ites.ttd by the l'o~t·s (similarly tc:rse} n.ffidltvilj i.n response. For example: ~Public disci>
$1:K, if •m>'lhing. would ha\'l: the cffe<:t of cnswing: A mOce complek response bec.l-We people wou.ld want to (•32:;) 
:.void the risks and c.mNmwmcnt ofbcio£. thought not to h~ve fully disoclO:Std." J.A. !.1 184 (Affid.wi.t ofNiehol=.$ A. 
Ash fOld. OireetOf of tht Center (or Policy AJtcmati\·es, Associate Professor of Teclmol.1gy and Policy in the SUWK I of 
Ettg:inet:ril'lg 11.1 ~b.s..s.:~ehu.seru Jrutitute o(Tec.:hnology,lt..'l.d (onner coosulunt on severn.! NCI p«: review pmcb}. 11 a 
.si.milM vein. Dr. J.R. Hcll~. Jr., ., fOnnC'f Director :uxt stJbse.quently n Special Assistant to the Oirc.:tor of the NCL. 
~~ted tb:~t .. the !net (''16) that XCia.d\'isor$ must complete Fonn 474 ;o be eligible for scrokc, lf combined v.iih 
knowledge on the ir~ Wtt the forms will be publicly .:IV3ib.blt', '-'•ill Mw .:~ benefici.:~J t:ffce.t em ensuring lh.lt rel:tt x' 
fio.l!ldlll il'ltert:!.t.U~ fully disclosed." J.A. 31 187. 

7 We no te v.ith some dis.m.lly th3t tht rurpose of our Origin.'l rem:&nd in Posr "· HilS I wu 10 "give the gcv. 
ernment an oppor:unity co provide the detailed futu.!l jusrific.Mion for withholding under Exemption 4, H 6~t 
F .2d 31: 269. but the only penlntnt ch)."~ge io the-~cord 'incc then tJ that Robcn E.1g.ksome's original concll.sory 
affidavit. J.A. at 73, hu bt:t>n joined by four ('qWIIl)' '-oaclu-S()ry affid.:l\its. Su AtTtd:~vits of Wilti:1m f!'. R.au~. 
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J.A. .u19, Vi:~e~t T. (XViu. Jr .. J.A. at 117: bm~ 0.. \V)':tga.vd~. J.A. at Ill; .sJ)d Edward N. Br.Mdt. Jr •• J.A. at JJS.In t1Tect, .... ~ IUked the govemmmt to e:h :.n~ the JUtion. and tbey responded by turning up the VI). lumc, 

' .1/hile the districc coc.:n m:~y o( «~\!DC ultim.;,;ely d&rmine tb:lt the (• • 111 Post's :.utboritics arc- less believable llw> be NCI'$, II b impmub>il>le 10 coocludc: at lhis ~· dw no ......,.W,Ic f>af'md<T could be pmu>d<d by !he PoSt" : evidence. As thb c:O\:rt c.xpl.tined io s~ar~, RotbucJ: & Co, 

(te-:SJ Where lherc is:. c.on1lict in the afficbviu as co w!ut ad~ cooscqutncn will now from the r~Wion of the faro conuined in W documents soupt lObe disc:Sosed. thm k ·~ lhallherr i$ in· dttd a conn.ct regudiog \'et)' ma:cri.al fxts -...bkh aUs for somt t)'PC of ad\ -mary prtaJdure. 

SSll .2d ~ 13S2. In lhls c.:uc., ho...,~\u, r.s'obcr thl., ghmg the POS1 the benefit$ of ~y doubts r1iud by the f.&etu~ l dis· pule 11lJed in the •ffida\·its.:be dUtrict court oppeus to hu'C decided lhc su:mm~ry judpm rnocJon by se1.1Hng tht\ "clot: qlle;stioo." l\.(cm. Op. At 10 (I.A. at 66). agllin.st the non.moviog p.lny. • 

I lroruQJiy. tiHS's only ru:J .t:sumc-et in s:uppon oftht di:wic1 coon's dtcbioa to gr-3n1 ~ jUISpunt cottaps.e, bM:l: in oo ibclr. UHS a.tUeb the Post's lffWtts b)• Wllen;:ing the " 'rlgl'll their t~tlmony ~ld ~ .tccorded. Su Brief for Appellee a1 19·20. Bllt cbe need to assess the credibility of wiUK'$.SCS ls pt'Kisc:ly wtu.t pla-tes this dispu!e OUt.slde the proper r~lm of s:u~nm"')' judgmenL 
1""18) The di:nric• """'d<fmd<d ;u d<risioa by ootil>& ~N:Ih< ·rx=~· ioqWry;,:., impaitmmtm;ui.-..1 .. iMct :ndy S'p«\\bth-e finding. ~Usgc:sb::ta that it ~u tbc:rcfore j~ 1n cuttiog on'boch rides' ability to present prob-a:i\~ evidomee and to e:ross<.UJninc each ol.ba. ln JO dom.. we think the e:owt short-circuited the (Jctflnding process. ·facl...al· issues li.kc those: prt;M:nt~ be:e are mcly sw.ceptible t.o c!e.rmidvc proof. Rather, "(xtual" inues Wt lnvohoe Jmdl :ti\'C bcu almOSt dWli)'S rcqu{n: 3 COW't 10 JU:WY \he •V'litsb(e C"'idc:ri(C'. CO c:m:Ut tttWn piccc:J Of evidence 2bQ\,r others. and 10 dnawcwnW&livc Wcrmccs ur:tiJ it teiiC.ha ajudglnmbl «<CKK~.a~ioo. In tbe meL the c:owt maka i:s bc:st 'J.>nSmen: .about"'~ iJ mCbt Ukcly co ~PflC'I in the fUture. Jn $uth an inquiry,lhc u1tir.we "(IKU" in dUpUie arc most JUC·Ce»fully app:r~e.hed when o.ll rdev.)nt eo.•identi:uy undetpln.nillp are ful ly developed. Su s:cncrally Slars. Ro~b 1cJ: &: Co .. S$3 F.2d :ati3S2·83. 

(I( c.ourse. the ~'PC &:»d qumtiry o( nickn« lkal U ~to at.lbk cooru to make l.bc.$c (acnu! uses.smmts , -w£e from asc to c:aK. E\'t'D in thb c:asc. the ~"tics may btcomc cocwin«d f ••t9) thl.t :t fuli·JQ1c boattJe ofcxpe:ru en th-1 iuue ofimpainnmt WO\IId net be m either side's tntuesc. lftb01t I" so, they eould s:ubmft the case for decision on the bt.tb or a stipui:Hrd C'loidentiary rc-eotd. Butlt tb.I, Stili(· on th1J rcec.rd. it is de~ dl.'l! there is a ac:nulncly eontro• vcrtc:•l (Ktu::.l Wuc In tbe case ~hlch is not rfpc for dts:poiltion by ~tmUJ~ary j11tigtn011. To rnol\'e thb ~ tM j~ mus1 mlc A.1d choose ~ttn competing~· ..tll4.sviu u to tbc dfca of disdos'" on the likelihood of elidting «mlplt'te responK:S to the qutS1lons.. The euc is tber~rcne rnn.an&:d to m:.blc: bodl sjdes 'o addrw Mel co:ttC$1 t.'K: Js· sue o 'imp3.inntnt., in ottkr to provide the dlluict coon w ith a. rrcord on which to drclde che eruel.., l issue. 
I •. 71:~ E:umpliD'I 4 &fane~ 

(10 n:nu:ocl if the db;rkt COWl ul~ty (~ ~ ddC\Dsnre "-ill imp.air tbc SO\'Cfnm¢nl'.J infocm:nioo-p:bering. it wil onee :gain be required to eondua lhe ·rough bOlbncina of the b.lC".Ot ofimp:tirment ( "'327] and the importance of the lnfortn.lltion aa1in~ tbe public internt in disdoswe." Prut v, /IllS I. G90 F.2d at 269. In pcrfomdng W t babnce. we u ution tlu-1 iH (6 •201 thls we:. there b no 5ongtt any room on the sales (or wdahing W pcmibiliry that public. disc:ktln of Form HH5-t74 wall QU.se 10mc Kimrisu to ckclifl¢ KrYkc an cbe NCI's p«r RVicw comm.~ &!~ 'etbc ·. \\~ever ~khly thi:s con:.entkm of "nonpu:~ion· mi&Jl-t h.l\~ Nd ;_t tbc m.n of this lkiption (or \II'OUid !un f su:~.il:r ltli,ation wac «2mm~ in lbe furw·c), (Qt the pu1'IX»C Of this :!ICI!On the brut o( nonp:mkipadoo WAS w~t ivrd by the gO\'tmment when ic :tbl.'ldontd the claim ~fore this coun in POJt v, /IllS I. s~e 690 F.2d :u 16! n.$ 1 (ooclr a; th11t i: wu not neoe$.$.U)' to oddresJ lhe IO\'em.menrs need to ~t qw.Jified scientists b«.s.UK •me government did ftlot uk us in lhis use to ccwukkt iodod.iftl &ma spcciriC in1erc:s:; b me Na:l0r.D1 PtJrlJ /1esn. Nothing ;appurs in t.'K rc:«d Or in 0c ue;vmrots bC'fO« :his <out1 :o jusaify e;J;C'using. tbt 80'-muncm from &he smcr-1 nzle th.ll (HN6) a ~)' ;;al'l.nO« n.iK ~tnew on rem~d ani~ th:at it f!.iled 10 pursue in the llp~a.L • 



&6S F.:!d 320, ' : 27S U.S. App. D.C. 101 : 
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9 The go,-cm.-ncru coruc-nd:J that ~the f'C'a'\litmer.t iuur tw co.-ublmlly b«n nised btfOCo! the dutnc:t 

cOW1 and"'~ O<'\'tt '"a.ffirm~liw·ll)'fab.lndor.(fdj• ~for" this cou:t. the di.Jtrict court wu correct in coru;idtrtng 
the c-vidcoce rc-prdi.ng tht riJk ofnonrwtid~tion b)' scientists. Su Brier ror Appellee a.: 15. Tbe govunm--nt 
further argues th:Lt no policy would be SC'f'\'td by a fin.dtng that the t('(:ruitmcnt cbim 'olo'U .lb..mdooed in thiJ :.uc. 
b«3usc the P<»t hu s~~~ys bt:cn ~Sw:a.tc oflhc go\'Wlmcnt's contenlion lhat public dl.sclos:ure migh: eause s:icn· 
ti.su not 10 kt\'t ~ C-OnsuhM.U. Uut lhe whole po!nt of the rule r~rding AbWonmcnt or ~l:aims iJ 10 rtc;ui 'e 

thOll on ... ~blo arguments be \'igorowly piUSUo(d throughollt the proucdinp. thereby ~lowing for ellrlier dcr i· 
)IOfl.. rath.tr L~ permitting ~r1ic1 1.0 pitl: aod choose which clatms will be ptC'c.nted oo appe3] and whic.h · ~·ill 
~ btld b:.ck until~ blcr tim~ In lhi.J cue. the t;ovemmeDt !-old !\tl oppor1W'ih)' to r.li.se the ro.:ruitmmt hsut in 

PDJt v. HHS J a.."'d i1 f2iled 10 do J.o. The faet Wt the Post ""'U made ~~·uc of the cl~irn a.tlhc fli'St :p~ :.c 
~(ore Lbe distrie: toun does not ~c the sit.u.uJon: we-. heW theft W v.-e rr;affirm now tm1 the oo1y iJ.$.l)e be~ 
(ore the dU:.rie: coun on rrnund from 1'011 11 HHS /"""» .. the (:sd.U11 &-.cnninl11011 Of\lihC".hn R'~ ofth s 

ltlfomwioo. is l:kdy to imp:ur cbc JO\m:LmtD.(.s lbilityto abuin simiLar m(omwioft i."l the Mwe. • 690 F .2d u 

l.SS. 

At or.tl argumc:et. the JOYcn:mcct (urtb« sought ~o ju:s~ity iu (ailta'C' to pursue tlo.c K'mli:mcnt cbim b) 
nolic: tb.-l: n w.u noc ~ ck3r six )C~ a;o u h i1 tod3y thl1 factors bc')ond the l\fl·o anno~Jl')(ltd in !t'tJtionol 

Ptvks I eould be cocuidu~ under c>.ctr.ption 4 "confi&::l.t:Wity" :ll\oll)"i~ Tbc go\·cmmmt's oon~tion is u t· 
dercut. ho\\'t'\'ff, by tl'~ ftct thmt it dtd pr-esent lhis cl.aim to tl'.c district coun in 19!0. 

(• •2 11 ~1or«wer,the district coon rfU)' no;. ou it did btlow, inject the rW: o((uturc scientist nonp;u1kip~ti<1 1 in 
NCI prOCfl'IJU Into lhe bl.~'lcins proc:eu on t~ pvblie intuelt side whcn the tO\'cmment is bmed from purSuing i: on 
the lmp.dmunt side. (~7] When "~ rc(rt to~ "rou~ bl.l.sncing" unde-r cxC'mpclon 4, we m~ ~t information w II be 
" 'ithhcW only when the :.ff~ttt~:sth·e lntcrcsu in diKiosurc oo the one side~ OIJtvo'clg.bcd b)' the f-..etOn id.enti.fiod i 1 
Nllllonal Ptvb I (a.··'ld its pr~)') miliutin& at;abm disclosure oo the Other s1dc. ) tore llrnpl)' put., "minor"' disadv.cn
QCC':I ~ia& frotO disclosure "W\nOC 0\'C'ftOtnc the disdosurc ~e offOIA.• Ptm v, 1/JIS /, 690 F2d .u 269. 

\\'he:\ we ft$ a:moun.:ed the 1$ !(W o:cmptioo o4 (.Oil5dc:utidity in Nll1ftlld Porb /, \li~ ~ttctnpetd tO ~in t\ 10 

inquiria: (saious c·ompctirioo-e b . .'"m 11ld lmpainna;l of ,o,'Utl.mC:'l: i:nfCIC'JfW~o&) the c:IOS;t obl.-iou.s it.tcrc: a 

dw Conpus was s.cdchg to prac«t la dw ~ -wbik CXJ!«SSly rncnins &he~ -,.,.'hnbtr <Me-r CO'"n"· 
mc-ctal Ulta'ats arc cmb.::ldkd b this uc~pricm. • "91 F.ld 1! 1i0 rt..l7.1.!\ Crztkal MQU ~ PrtJ}«:t v. NRC. :bi5 
U.S. App. D.C. 130. s;o F.2d 213 (D.C. c-u. 1917), ( " 22( we suhscqu<ntly found !Nt olh<r in:=su tr.>y inck<t be 

con.sickrcd under u.emyci.on 4. Vee ""'e thi:ll: ~ f.air rc~g of our c.ucs makt1 it clc:u tb.u other io:ac:su can be int '0-

dutt\1 1010 the b3l1.,")« O:tly ~ f-'CIGrl wd.;,hin& &glliJUt di.KJ~. in .:. manner simil.V tO the two interests id.ealific :1 in 
,\'a1J'ona/ Park$/. All of these: f~hln,. alone or in combin.ation • .vc neg;u j,~ [nlettstJ properly weighed apjMt the 
strong public inttrcst in disclosure th.:.t pcrm~:C$ FOIA. 1nc district cowt,. howc,"t"r, 11towtd the risk of fi.'tlln:l scic nlis:t 
( •)2.8} nonpMicip:nion to diminish the 0\ 'Cr:.ll public interest in disclosure that would~ ~JlUlccd a.galnst the n(I.Dii\·e 
fuctors. Such an appr~ch could not b:S\'C bct"n tntcr.dcd by the drafters of exemption 4 for it would mUow courts to 

GOW:II .antio.d.bci0$W'e (~ors, on bou.1ida of the KAle, addi.ng wci!,ht1o Ute impatnncnt side D.tSd rcdud og the weij ht 
on the dl.sdo~ure sldc. 1lw! thN51 of FOIA b dlni.nclly io the crp;:MMite d!JC~aion, and ocmpdon 4 cootc:top~s ! 
)tnt.i&}l1fDNwd b:t.l.ln.tc of t.Y pros and tbt c.oru ofdisdoJWe io ~ JUl1-i.whr eue. 

Ill CO!"CWSIO!'I 

for &he rcasaos stated.""<"'~ W diSUkt coun"s ordct<firttting [ • •21] s:wmnury judgment for HHS. The J.)UC 

ot '-1'1dha discSoswe o: the fliWI!Ci21 infotnuboa c.oocaincd i:J. f«m t·IHS..&74 \lo"'Uid scriomly i.mpU chc: govcrM cnr's: 

~1l1ty to g;ubcrtht infomwioa it needs ftom p;utkip.stiog :Jdecisu ttl W future iJ a dbpu:«< facnul issur dw dccs 

noc lmd iudfto disposition by mc:aM of s:umnwy judament on :fu: pr~c ncotd. Rcluc.wuly ""-c rerum this Q5c >nee 
more to the district too.~ foe (urtbn procctdinp consistent \\ith this opinion. 

SoD'd~ud. 
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P>J< I 

I'RII)R HISTORY: APPEAL FRO" THEIINITED STATES DISllUCTCOURT FOR ntE EAS'Tel\N DIS· TRI<:T OF I'ORnl CAROLINA 

CASt 5UI\li\1AHY: 

PROCEDURAL. VOSTUR.t: Appel)((' sutc ~ ed\atisin&,co:nmw.ion broqb: an action dWkn&in& the w:utiN-
ClOO.l i:ytmder the Com:nertt Cbw.c ofappclb:.nt mw\ tUM~: prohibitin& cknotd coot&ixn of~1n slUppcd tn1o 1hc 
m.tC" &om bruing any grade othct 1.ha.n Lhc ~lia:blc United Stues grodc. The Uni1e-d Smta District Court for lhe 
E.utcm Dhtrict ofNonh C3.tollna ln\'lllld!led the stmJ!e and gDntcd injuncrh-c reliC"(. Appcll&nt JOug}!t review, 

OVER\'lE\\': Appcll.a11t )ta!.e e:nxte:d N.C. Gen. Stll. t 106--18:9.1, prohlbitin; c:lo~d conait~en of apples shippe-d Into 
l\e SlUe from cliJpbyiag st1.:c ~or cb.uifaqrioru, Apptllt"C wed. ~,g t!ut the SWUtc viob.kd the Com.t:Kf'(e 
Cbu:c and sctki=C injunai'~ ~lie( from iu colorccm<'nl. nt district coun panted die rcquc.sccd rdk( Oft review, the Cou:- afflmtcd. lt held dw: ~UC"C tud Nnding to SIX btause it pa{ormcd the f\znaioo1 of a traditiooll C'ade &.UOCI· 
a.tion ~dnc th~ swc e:pplc mdwuy. Tbt Cowt abo hdd t.lut the jurbdiaiorul a..-nou:tt In ~ontro~r-cny of:U U.S.c:.s. § 1331 w:u m~t, bcc.awe ~ppcll~e·s subsuoda.l lr'Oiumc of u tes aod the continuing nA!urc of the SWUtC'J im· p.set •ln .sales pr« lud.cd., fmding co • lcpl urtllinty ch.11lts lossn ltOd c.xpcmcs would not total t.hc requisiteS 10,000. The: <.:Oun fin.J.II)' held tMtlhc st111Utc: bolh burdc:Dcd and dlscr(mWtcd &pirut lhe interswe sale: or tppleJand !hat a~p
pella:rt did not meet tbe bu.~m or c5c.mQN.trui.r.,g. ~Wl loc~ bendiu Oowin& from the stllt\Jtc and the unavaila.bll· 
lty 01 oondisaimiN.tory a.ltenutiva Ddcqw.::c to p«SC''"-c loaJ irl:ttcsu.. 

Otrr COM£: Tbe Court ~umro. It held tlu.t if.PPC:lke had ~l.mdto, to th&Ucn;c the swu:e. Wt the jwUdictiOrloll 
arnot o: in cornro~r'Cfly requirement wu met, end t.h&t tbc chl.llen&cd surutc burdmcd :t."ld d.iscri:min.stcd sspi:ut inter· 
Jt:litC' Wes or ~pples (rom DpptiJee: ~ppciiMt biled to a-w.tDln iu bu.-den of showing :iubstantia.l loul ~fits flo"·ing 
from :he staru~ 11nd the uMvall)biJhy of nondiscriminatory altci'TWi~r-es. 

Lnir~ub(R) llndnotn 
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Civll PIDUdUU > JuriJdlttlnn > Su!Jjtrt Manu Jurl-utft'IIOtt > Amou.nt In c~mJrOt'tlif 

(liN I I So<28 U.S.C.S. !llll(a). 

Cot·unm.m.zs > Azriolltwrt' ._c- FODd > Prrxlut:t (!ilalily 

(HNlJ:;.. ~.c. Gm. s ... 1106-119.1 (19731. 

CMJ Proud11u > JuJtid:JbUity > Stt~ndU.z > CuuriJJ Own·~ 

Pee 2 

CorutitJJtional lAw > Tlrt Jud.lr:iury > CD$t or Controtvrty > Standinz > Gt.nuaJ Own/~ 

(Hl'O) An usoci3tion ~ Jt:mdins to bring suit on b<h1llr of iu member; lhi\t:n its mcmbtts would olher'\\·i~e b~vc 

ltandin& to sue in their own rig)\L, the i.ntcrt$U it ucks 10 pro:cc:l ue tttm!lte to the orgM.i.z:ltion'.s purpo.u. Md nci:Mt 

lhc clllim MSen ed nor the IC:1icfrcquc:stcd requir« the p.m:idp.1tion o(il'ldividuill m tmb«l in the l.:tws~iL 

Ch•U Prouduu > Jur/JJ/kl/011 > Subject Matter Jurhdktlon > Am4NUll U. Conrrow,., 
(~) l;, ~OM S«Jcin. fk<C.n%0()' 01 mj&!ftCti\T rchtf, tbc amot.:nt Q COtlll'O\'CtSy is mus.wcd b)' lbc: \".ll~ oftht ~ 

)«1 ofth< litis;l!ion. 

CoMtillltlonaJ Law > Contrwlunol Oulia & Powut > Cummt.ru Chz.ust > l nunt411f! Comnruu > Ctntral Ot .-:r· 
vic.., 
Cot•unmmts > St41~ ,(- Trrrluula l Ct>•vnm~nu > Polfrt~ ro.,.-u 
TtlVUfX1rtalion La~ > l~ttu,-fGJc Comnrua > SJfllt l"owuJ 

fUNS) I !'II tht Ahsmc.c of conflkting 1cgisblio.n by Contrcss. there l$ a residul!m ofpowc:r ln the States 10 make LaW! 

&o,•eming mattcn or lea.J concan \~h!eh ne,·c·nhd~" in iOCIC mASute ~N"t intaume cocrun~e or C:\'eo., to som: 

C.X:cat rcp~b:e it.~ mld:uwn i.l p&nkuWiy SU'OtiJ ""ttm a~.~ .acts:.;, pro:«1 ;.., ci1i.1..cty in mmen pntainin1. to 

lM ~coffoodsruffl. tfO"-tvcr. ;a (cd:ng:tiw wse ltsisbtion fwthcrs cmumof~ loa.J co:::~Ctm. ¢'mIn :be 

bc.at'.b -:aDd COC"'..5umtr pro~uon ucu. doc:s not r.Jd 1M inquity. Rathc::r, when s~,gb mtc kiU4tioo COin¢;$ i:ato c.onllict 

.... -r.h the Co:rur:mc Clswc~• o~c:md.i:lg ~m<at of a utiocW ·common mui.d, • • cowt" c.oofronted '"'ilh the wl: 
of ciT«ti.ng an xeem."l'ttCbltoo or llw: compcdnr. na.rlon.ll and ~ lntcrcu. 

Constitull'onal 1.4w > ConJ:tt;J."J/011#1 Dutir:s &: l"ott•tN > Conuut/Ct. Claus~ > Gmrnll Ot•tr~·ln• 

£~-ldt~t~ > ProudJmll CottJidUilliOIU' > llurdtiiS nfl'lonf> Gm~rol O.Yn·Jr.., 

lw..16] \\r"hen d.isaimination aplrut ihtetst1!e com.mcr(¢ by a swc swu:e is dcmonstratcd, the burden f<llls oa lhe t ~(e 

roju~f'y it both In t.c:rrn, of the ~.ogJ bc:odits tlowinc from the ~wvtc w3: the W~-S\·.all~ility ofnondisaimi!U!Oty al· 

tmwi\-a ~c:qtW-c: to prc:suw tht loa..! i:'l!erem .at wb. 

Sli~1~lAR\'; 

A \Vashl.~ SQle a;.cnc:y, cre.lkd b)· SWU:t (Ot die promotion ODd pn>t«tion ofchc WashingtOn suu: apple ,... 

dustry lllld GO:np0$ed Of SCYer.tl State tt.pple po·w•cn :md dC'iLI«S chosen from cl«tor~l d.iJUiru by their fcJJow SfOV.C:rJ 
and de atm. <lll of whom by mandatory .usenmc:nts rin~.Mo the agrnt)'s opc:ntiOM. brought an Ktioo for lkc:br.m ry 

and injuntti"e relief in the United States OistriGt Court for tho E.lukm District ofNonh Carolin~. cballengin& thee 1n.· 

)ti:utloo:dit)' of :t Nonh Cuoliru stAtute requiring lhll all dost'd cootA.ioeD of .!!ipples told in the: ~tc or sl-lippcd imo the: 

sUite bc.lr no gwk for apples othc.r t.ban the c.ppliPble fodut.l grade or :he design.1tion "undwified: "'-not gBded.' or 

·e;ra4e not~.· The Une.judge Dtmiet Cowl lm:.od ;a pmnanent injuna:ion lP1ru.t m(orc:t:IJ)t':nt of the X H\h 

Ca:oliru sunn.e, bo1din; l.b.;t (1) ~ Wuhir.gtoo a,;eDCy ~ ~,din_g tO clul!m; e lhc JQI.ute boc.'a i:1 its own riz,ht tnd 

oo bdWf of its cocusitucnu., (2) the' s 10.000 amount in eonlfo\'(f'l)' rtqUinmcn: of :U uses 1331 ~ been wis:fi )d. 

aDd (J) tbe n1.'Ute UI'ICONllCU:loa.tlly ~ ~M~ Com.::t.m:c:, i:uo!~ U if a.'J'mc4 the iJ:I~ sh.~ttt lf 

WMJ\iAgton ~pptcs (40$ r SIOJ'P S$7). 

On di:ea appoe.1l, the Uni:cd States St."Prtme Co.-n :affirmed. In lUl opioioo b)' ltl:l¥<f. Ch. J .• cxpC'C:I>.)i.n& the WI• 

;.,nimou.s view of the eight p;uticip;ating member$ or the co..m. h ~01) heiJ th3t ( I) lhe w~)hbg10rt smutory agency ,._d 
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.-tLox ina to bring the: action ln "repcncawion.al a.px:it)' M bt:hal! or iu ~u.. ~ilh~in; the ,.,mq's latk o!~ tutu a~ Yotunbry mrm'oc:nhip tr.3de :usociation, "'hae (a) lbc: injw-k:J suf'rcm:l by 1be agc:ocy's «K'lJti. cum! J at 4 rcsuh or the Non.h ~lint Jtotutc-sutb tlllMt Mving ~c:d some WIUhington «ppto iJO""'CO and de3lets tO otlitctlte Wa.shlngtoo ~C$ from t.bc brit volume or con~ Stn1 co Non.h Ca.••oliu II a cost of !rom 6-.-e: to fif. tcm :ccu per an.on. to ab&odon 1M~ of prcpri:llcd ((!lfta.inc:n. dtmtni:Wng tM efficiency of their~ opc:ra. 1ic>ns L"ld 10 lose ac:c.ot:ntJ in Nonh Catolina- \\-ere dlrc<t and 5ulnden1 10 ntablish the requisite Q.loC or eoatroversy bctw :-en the "'cnc)"s coottJtuma Gnd the defcn~ (b) tbc t~mc:)"s anempt to rtmiL'dy such injuries and to .scctft the: W>.SIW>po ...s>l< industry's ~'u 10 publi<iz. its~ S)1Um ~'IS C<W>IIO 1hc >SC"<l"J J>1DP0>C of protocdng >l>d tnba.Ki:tl the t:W'ket fOr WastUcgton lpplcs, Jnd (c) mithtt the inltntate commerce tb.im not the ckcb."ntOf)' and in .. junct 1\~ ~lief requested in the !Ktion required Jndh.idu.l!ittd proo(s. (2) the S 10.000 ji.U"Udictiorutl ~in contro-... ~ requirement or28 USCS 1331 w:u md,. since. in -.-icw of the substa.'Uial-.-o)wne of apple salo in Nonh CarotiM ~ ll( COI'ItiCUlJ'IJ n:.ture of the staNtt's inttrftrrnce with the business 1-n'airs of the agrn~s c.onS1i1uc:nu.. it could not lx sai.1 to a lt-g:Jl ccmi:nty th:u such losses and txpcrucs would nOl, ovc:r rime i(thcy ~not :.l:C<1dy done so, ~moc.mc to lhe n ·qulsitc: S 10.000 (or atle1$t someorlbc indh-idu.al grov;cnanddu.lcn ~tcdbylhe ~· 3:»d (l) cbe Nor.:. Carolina s.WUte tOnStituud 111 tmc:OnsbMiomJ tK:rdcn on lrt:~e ~,c: tmdet the oommCTW t lai.IK of the Consti:u!lon (Arc I, I , cl 3), sinec il h:td the p,.,ctieaJ effect of not only burdc:njng the intc:ntalc sales or Wa.sblngton a.p· pi~ but also d..bcrimln.3.ting apinst j ucb s.tles, l!ld North CatoJiru fuel (!li!~ to sw.bin its blm!c:o or juszif)in& the dis· C:ri.l:U~ a_pin.R C:o::nt:2ctU ill ta'm.S of local bcotfrts flcwri:aC, (rom the $W\:1C MCf the: unaVJ.il&bility Of ooodiscri.."t'li· n1-tot y altema.lh'CJ J6c:qu.atc co ptt'Str.-e Soeal int~u. 

ltchnquist, J .• did not p;rrtici~IC'~ 

l.A\''Y (RS' EOrTfOX l-f£ADNOTES: 

( ''' LEd II!< I) 

COURTS ~236.5 

PARTIES JU 

:tand1n: - Stille SUt\110 r')' ~cncy rq=rescnfing consrituenq ·
llcod,.,te:(l A!(l 0] 

In a frd~ c:oun 3t1Jon eballc.t~eing. :u tm«~nstitutional undCT the Clommtttc: clauJC o(thc: Ccmstirution (Art I, 8. cl 3), a rt.:l!e mtuLc: rc:quJriog Nt all closed coomlncn or apples sold in oc s.hippcd in:.o the le;.isb .tin&: state beat no endc (or ~'Pit'S othct c.U., the t~pplieablc fcckral v* oc ;1 des~ IAl:. the ~les are ungra6cd. ~A1licb xtioa b ~ by .u apple prod«tng )!AU's age:Ky, c:remd by stltll:c to promote a:od prot«! that JUlc's apple indust:y imd composed O( il T umbf'r O( ~lilt 1tpplc SJOWm and dealers Cb<»c:.n from cJctiOr;1J distriel$ by lbeir fe llow f10\1o'l'U a.nd dc.akrs, til o( "hot 1 by m.~.txb1ory weumcnt flnln« the J&tnC)"s optntior..s. Wtb qcnc:y b.u JU.'Xlio& to brini the u:tioo in a rt-• ~ltaliON.l apxity on btbalf of its c~ituenU.. rtocwithv-..andins the agenc;y•s taelc or >talUS a.s .a traditi«W vo1unta· ry rn• mbcr5bjp trade li.S.SoOOi:~tion, "here (I) l.hc: injuries suffered by Lbe s;1ate :~genc:y'J eonstiluc:nt apple produc:<n !.S 3 resut of the cb.tlk-n;.cd slalute-sU<h mtutc bni.ng C'4U.Xd some col'lStitUC'ct gowen o.,-,d de~lc:r110 ob1i~ their O'ollll stste' • p:adc:s from the brJc -.·o~mc of eonta~ san into the kpsb.tiftJ; ~e ~a C054 of(rom fh'< to (IftCCD c:cntt per Q."to t. to abandon tbc usc ofpn-printed coru.ainttS. dlminhhing the efr.c:leney of their nurke1tng opcntiOnS. and to lose acC(It ni.J In the lca.fs.l:.d.'tg JU!c-arc dircc:t ADd sutiklc:n~ to CS(abllsh lhe n:qu.isi:c "use or oonttO'V'ttty" bc:twca the: agu~o 'fs cotlStilucnD and UK dc:(eocl;ants ia r.bt ec:tio:2.. (2) tbc: sute ageoq'J a::cmpc to~ s:x.b iftjuric:s aDd to sccun- he ri&bt of its swe's appk indus;ry to publjc;tzc it. grodtng t:)')t«n b ttatra-1 to lbe agency'$ pwposc of protctting and c nh.,ncing the market for the apples of iLS coastituenu, mnd (3) nc:ilhcr the in:t:rs:tltc c.ommaeo cl«im aor chc d«lt· r3lOC: ' and injwxth·e relief n:q~."Oted In the: oltfion rcqu.lru iM!vid1l.1.liud proofs. 

I "' Lild~ll 

COURTS f-127 
J.un<fictiOMII!mOUnl in COMIJO\"tftY ~Uitemenl ·· dcdm1ory :md inj~IDCtive relic(- Jl.!l!\rtc go-.·eming c.sno:1 mmnp -

llco<!noce:I2AJI2BI 
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In a federal coun :~ction se<king decl~toc:y Md inj~i\-e reli~f"ith respect toM :.l!eg;ed unconstitution.:tJ str te 
.)'t.,_tute rtctuiring that 311 closed co."lta.iners of :tppk$ sold in or shipped into the lcgis)3,tln& St3te beu no grnde for ap >les 
other th.ln the applicable- federn.l grade or tt desigoAii<m lbt the apples are ungr.:~ded, whleh :!ieti<m is brought by :an tpple 
producing sta:e's sta.t\.10r)' :ateneY u reprt$t:ntati\'e of :apple growttS and de:llm in the mte fo."tni:1g the :agency's c >n
nrtueocy. the S 10.000 jurisdictioMI:unount in cootrovers)' requiremtflt of28 USCS 1331 is met, since. in \itw of the 
subswubl volume of sales in the lcgisi:Wng stale. omounttng to Ml c:xces.s ofS 2 million in one ~.:tr :\lone, aod the ~on· 
tinu.i.ns nature of the: starute's interference with the buslMS.S ~rrm oflh< agcnt)"s coru.tituents. it c.ar.not be s:aid 10 1 

legal ccrminty th:at such losses IUld c.xpc:nse$ would nOt. over ti.rm: if they· had not :alre:sdy done so. 3mount to the reotui· 
siteS 10,000 for at lrast some of the i:odividU31 growm :md deJ.Jers r<'P'CS'C'o!ed by tbe ag,tney. 

["" LEdl~ll 

COM:\·1ERCE §200 

graCe-la.bc:lins. on :3pple c.ontc.inm - sute statute: - dis.crimbutlon - justification -

He.:sd.:tote: [ 3A )[3 B) 

A stUe mtu:e n-qui.ring that all closed coobiners of :.pple.s $0\d in Or )hipped into the lcs:i.slatin& SUite beM no 
gnde for .:spple.s othrt th.m tM-.:spplicnbk· frdc-ral ~de, or .:s de$ignu.ioolbar tM apples Me not grnded, constitul~.lD 
u~onstirution;tl burdrn on intmuue commerce un<kr the comme1« c.l:wse of the United States Constitution (An I, S. 
cl 3). sinec. the stat\.1C. h..u lhe pr.!ctic;)l cffrct of not only burdening in!erSUte ~lc:$ of tho 3pples of WlOthc-t state hilling 
strict rcqutr<>ments for gmding :~pples pcoduttd in. sucb othCT stil.le ;md shipped i.n itu.trs-u.te eomlru.'rce, but :llso dis.Ti
mi~»:cs apinst s;tlc:s of such othe-r stntc:'s <~.pptes. 4.1d the discrimin1tion 3g;a.inst commerte is not justiftable in term 1 of 
1~1 benefits flowing (rom the m rutr-<~.nd lhe l!llil\'ltibbilil)' ofnondiscrimin;,.tory .:sltcm.)th~$ 3dequ.l!e tO p:t$e!\'( lo
CI!.! inme$.1$, 

(" • "LEdiDI4J 

PARTIES~23 

~Widing_ of M.S«i:~tion- ~ion on bct-.4llf of members

He:tdn0lc:[4) 

An ttUOCiation Ius 51l1Jlding to btingsuit on ~If of itS member$ when: (l) iu members would ~'iso !u .. · ~ 
sw.ding to .sue in their own ri~ (2) the i.rttt:rcsts it seeks to procc-ct are g<:rtlWlC to the organi:zoltion's pwpose, and (3) 
neither W d"im ~uen~. nor the relief requested. rt"qUires the p.ll'tidp.1tion of individua.l mrmbcn in the I:.W$\Iit. 

1· • • L£dlr.',l S I 
COURTS !427 

jurisdktiorcl :tmount- suit by 5t:ate :agent)'- reJjancc. upOn c:ocutirutnu •• 

He:!id."t0te:{5} 

A s~e·s ~gtttcy crutod by st:IIV1e for the promotion 1100 protection of Lbe sute's apple indllSU)'. whieh as,('ncy i.s 
composed of a number of state growers ;l.'ld ck~m c:hOSC"n from dec:torul diltricu by their fellow growers and dt'ahn., 
all of v.bom by ~ory o.ssessment fin3nee the :agcoC)''s open1ions. may re:t)• upon its constituents to meet the S 
10,000 amount in C-OO.tro\'C:ty rrquin-menl of2S USCS 1331 in its federa1 court action brought to obtn.i:n dcx.Woltor f Md 
injuncth•e rc: liefwilh respc::a 10 Motl'..rr stste's W.kged uo~nstitution:d mtu:e go .. ~miog. apple e,r:u!e ~kin~ on 
close-d conui.ners of ~les.. 

I" ··LEdHN6J 

COURTS§427 

jmisdiction.:t.l OJnCKmt •• dedcr:Hory or injunctive relief l)rtion •• 

l le>dno:<,[6J 
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In act10CU ~king dcd.1r.1Cory ot injunctive rdid, tbe ;:t.:t~oun! in «'Qtrovc:D)' l.s m-e3.SW'Cd by the nl~ of the objm o:-tb: li~io:t. 

I'"LE4HN7) 

COURTS §427 

nj~.mCCave: and d«J;u;a~ory- ~lie(- jwisdk~io~l amow'it .. meuur«ncnt -· 
i...:notr(71 

'o\f'bcl.her the S 10,000 a.rnou:tt in C.OOb'"O\"Cny requircmalt ofl8 USCS )JJ) is met in a fc4cft1 (OWt ld:ion brought by a mte ~to.l\llOf')' a.g;c:ocy representing lhc nate's apple growers and dealers-which octioo is brouB)n to obuin declUDtory md lajuneti\'t re.Hcf wilh rcptd to IIJXXhc:r smtc's a.Licgcd unconstitutioa.l.IIAw govcmin, the apple gntdc nwklnp ~ C:os.ed containers or~ppln sold i.n or shipped i:ltO t.\c kgULul.'\1 .)tltc- U dctmnincd by the value of the rl&bt or inofu id:~Uiappte gro .... -us a:ld dt:otta:J reprc:scrr.cc1 b)•lbc ~ncy 10 cccdlxt tMir bwioes.s ~ b the kogislaling Sb!c 
!:toe iom lbt irJafc::-cncc o! the ehallc:n&ed swu:c: lhc value or web grov."t.t'S' ucS dulcs" fi&bt is rnea.sun:d by the lo~ s that o,~,iU foUow from cafQI'Crnl.ttt of the lctiJiatir.g sta-te's nannt:, &.-,d., In stKh ~. a proper autter for con· sider ation i.s the cost inCWT~ by lhe growc:l"$ and deakn in complying wilh the statute. 

I""LEdiiN8) 

COM~lERCE §100 

·:omtt~ncc clause - Ua"Ct.HI of.s;talc aUI.hori'ry- state po""~-We or rood 
icadnotc:(8) 

.:ot every cxerci$t: of ~c authority tmposi:tg some bwckn on che free flow of com:nau i.s inYJiicl; altbou;b lhe «<tN u:~.c. Cb~J.)C ofW V'rti:cd SDta Coo.sbiUiioo (Art l, S. cl l) actJ as <2 limitadon upoo )Ul.c pc>'t'U cveo wilbol:t coog "'tSSiorW impkmmtation. ill the: abw:occ of coafl'ictin& lrsblatioa by Coop-en. tbttc: is a raid.ium of po~'tt'l in tM $-U:C to mUc bws gcnunin& rrwterJ of k;JQI c:on~ wbkh DC'\'athdt'S$ in some ~ a !Jed lntnswe commtree OT e' :--n. t o .omc atent, K gub tc it. such rt"tldhun bdn,a: putieuUrly ArOng whc.n 1hc $~c 11.c.ts to protect its cilile1U')' in m:sn. n pcruining to the wJc offoodsru1T1. 

I '" LEd>IN91 

COMMERCE §I<S 

'"lllidity or ~tc rcsulatlon -le$l

: 1e.1d:notc:(9) 

' .\'heft ~U:.c kgi.shtion funhet-i~ c.a::cn of~ loc .. concern comes i:tto conflkt " ;m the O\-errid.i:nJ ~· qu~mm:., unc!tr the comtnl:ft'c d~ oftbc Urlited St:tn CoNain:tioo (Arll. S. <I 3), or~ rutiorW co::nmon matktt. ~, :K romod.ll.ioa of the: compcrirl& rwiorW and ioea,l io:erms m~ be cff«tc<L 

I'" LEdHN IOI 

COMMERCE §1~2 

•liscnmt:utioa - U:knu:.c ~n- .sta!c justif~

llcodnote:!IOJ 

' .\t hen 11 i ~ dc-mon.t~tcl1 th4t .a StlUC statute: dixriminatcs ll.l;tllhut in terstate J.J)C.J, the burden (;,l is on the state co Justify s Jeh dbcrimit\3-l.!On apiM; eommcrtc bOCh In tmru of the loc::tl beoefia flowi ng from the su:ure llnCI the un.awllabilil} of nondiscrim.i:wory llctmlliVCJ. :s.dcqu.~tc to prden'C the IOQl tr.tac:su At slUt:. 

SYLLABUS 

. \ppc!lce. 3 $UMory al!icncy for tbc ptonlOC.ion i1tld protection of tbe WIJ.hington Su.:t: apple indusuy llDd 'om~ pow I of IJ )UUc growers and dcalers ch~t from cl«:or:tl dUI:rlru by thdr ftllow gro"~n o.nd dc3lcl'$., ~II of whom 
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by mancb:ol)• as.scs.smcrus fiJW'lU appdl«'s opentiofts.. brou&,bl this $Uit WUtnsln: lhc comtiwrions!ity of a New h Carohru JU.t\;1<: requ:nn£ t1w :.11 applc:s s;.o1d or shipped tniO ro:o:lh Csrol.m.l in dosed C:OtQU)m be identific'd by~· &r.'dc on the co.nu.lntts other thl!1 the apphgblc rrocn.~ gn6e Of 3 dl::'-lgn.tlon tlu1 the apples •rc not gnlded. A 
thtC*judgc District Cowt ftnlt\1~ the r('Qucned injtme1ivc :uwj &cl~~.m.tol}' relief, hold ing lh~t •ppdlcc: bold J.WI.dint: to c.h.tllcn&e the statute. th.lt the$ I 0.000 jurtsdictior..l-1 :unount of 28 U.S.C. f 1331 w:~.s $0tlhfied. :a."'d tb3t the cNI!cn&ed sta.n:tc u,l'l(()n.sti:utionoalty da.::rirnir..t.ttd .tSAilw co:n.\TIC"e iru.of~ u it .:tff«Ud the in~ Ulipmn!.t of W~'l.ln£'1 ltl 
.tpplo. Hdd. 

1. Appellee lw s.u.."&na, tO brin' this .Jctioo i.n a rtprdC'Dt.ttion&l ~ity. Pp,J,J 1·)4j. 
(:.) An anocWion hu "'Jnding to bring 'uit on behalf of its mtmbers when ( I) its membt::rs voould otherwise h1\'C mndtng 10 sue in tbdr own right: (2) the tnt.ert$1$ it ucks to protect an: germane 10 dtc OC'J;anlurion's purpose-; Md (3) neither the cb.im a)JCrtcd nor tM relkhcc;uc:.nNI r~U~ 1M pmjcip.u.ion in the b'W'SU..i: or cxh af the i!\divid~l mcmbcn. »'Crth v. ~ldbt.. 422 U.S. 490. Pp. 3•12·34). 

(b) The prttcquUit.ts to as.soduional mnding dcsm"bcd in Wa~th arc cleat})' prc$C!t hde: (J) At tbc fist of c lh-tN'i.se IO\ing ~on.' CarolinJ ~c.counu., s.omc W3Sfting10n apple gro•••cn and W iers. h:td (IU a pcr..c,ontlinc:t cost of S c.c:1U to 1$ cents) obHtc.r.'ltod Wuhi.ngton S ll\lC gr..dc:s (rom the luge volume of North Carollno1·bound cooll.incn: and they h:wt st<>pp(d using ptepri.r.ted conaincrs.. Lhw diminbhing the dfidcncy of their IT'..arkctina apcntioo.s: (2) .1;tp!l· lc-c:'1 ancmpt eo remedy lhe.se i:~jl:ries ts cc.l'ltnl to its purpou: of protmb:l, :a.'ld cnl'l.l.rK"ing l.bc WWingu:~n mppk m::rket: 
~.-xl (J) rJoeitbcr tppcllec's C()Mtitution.al cbi:n n0r the rchc(r~ reqU::.rn iJldi'"idu:tliud pmor. ?p. 341·144. 

(c) lh>u&h 3.ppellcc '" .J .ruu agmQ'. f1 h no; oo th~t account p-tdudcd from :w.enine the cl.a.ira oftbc State'; o1pplc growers and da lcn ~incc for ~tU prxticaJ purposes Jpptllee pc:rfonn.s the 1\rnctioru or A tnldiliOn.l.J trade ILUOC~Itic>n. \\<'hilc the :~pplc g:owt-JS nrc r.ot "members· ofa.ppcllec in the tntditiM:LIL~dc n.ssod .. stion unse, they pos.scu tll tl:e indici.J Of Oftanization membership (ill; , dectin.g the mtmbers. bd n& the only ones to sc"·c on lhe CommtJ.Jjon, tn..:! fl..~ ill& iu activitiq). :ud it is or no c~ t..\::a:. mc.~p UM'Stmrnu. ~e ~ocy. Pp. 344-l4.S. 
(d) AppeUec's own intcrc:sts m.1y be :wf,cneJy .a.fftdtd by the our.come orthis Ji:ig:a:ion. ti!IU the u.n\W ass.es.,. 

mmts tlUl a.r<e used to .~ouppon :its activiUa and wbkh """tkd to the producdon o r W.uh!ng1on Apples could be reduced i f the m:uket for those apples d~c:li:nc:s ou a rt'.$ul! of the Nonh ~rolirut ltll..l'utc. P. J4S. 
2. 1lte R'q\:irt:mc.nu of 1 1.331 u~ loo11is ficd. Sin« op~ll«' Jus stiLildlna to lirii:)tc: iu. connirutnt3o' cb.Uru. ir nuy rely on lhc=m to mete the ff\llll$itc: ;.mow~t o(S lO.OOO ic con:tro~"nS)'. And It d«s oot ~ •to a kpl ccttainry· th.u the cl&UM or ~ kut some of me it!di~ ~ov.m and dakn will not c«ne to dut ~~in"~' of the IUbu& u.b.l .l."lllu&J pJe:s \ '01umc ofW.aJhiflg:on 3ppkt in Nonb CatoJin.J (o,~r S1 mi1hon) .ltld the: co:~tlnu i:~g n&turc. of the: .W~1.e'.s inlfffttc.nce with tht WIL}hingron Apple induruy, eot:plcd "'i lh the e\i.&ncc in the r~otd that growus 11.0d c:J.ulcrJ I ~.,·c: suffcr(ld !lnd will continue to suffer l~s or vmous typQ from the operation of the c.h:lllen,ued stAtute. Sl. Pcul Mu· t'Ut)• lnd~mnlty Co. v, RtdCub Co. JOl U.S. ~83. Pp. 346·3-IS. 

l . The North CvotUu. 1!3!:u:e "io4ta lbc Co.:nmt't<c Cbwc by bu:dotnina; and discriminaain.g ~\he: ink-=:c uk or Wombs= >ppi<l. Pp. 34&·3S4. 

(•) 'The i WUtc n.uu me eoru of doing busineu in me North Carolina t:Uirke'l (o: W.ul\lngton GfO\\'ttS and drllers wh1le l e.Jvi~s tlnaff«;ed lheir }\onh C:t.rolin:a c.oun~erp;uu. v. ho were still ft« to m.:uit:et Apples under the fedttlll g i!de or none at all. f>p. 3$0·351. 

(b) The .ru.n::tc strip!. the- Wa.shi:lg.lon apple iodusuy or tbc: c:om;~eti::h'C Jnd ccooorruc: advanuge.s it b.u umC\1 (o:i:tstlfby ll:l o;ptMiH. strbtCfll rr.aOO.J&of)' state inspection and gradin& S)'l&Cm Wt c:xc«cb fC'd<nl rcqain:mmu. Oy 
rcqu~na W~g:on a;JPtes to be: sold u..~ W in!erior pdet of thdr (odcn! ~Ottr.tap.vb, the Sonh Carolina Slltl.M ofre:rs t.~ ~ortll C.UoJin.a apple ind·usuy the \-t:y son or pnxecdon ag,.l.rut out..of·.na.tt competition th.u tM Comm1 ru ClAuse WAJ designed to Pfohibit Pp. 151-352. 

(c) E\'nl if tbt> t.ta.'Utc was oot illteodc'd to be disl;~tof')' and ""' ~ted for lbe declared putpOSc of prOlD :ti:n& conswncn from dcuphon &lid bud btat.asc of the mukiplicily of su:t: grada.lbc .su:utt doel mr:.:atbbly linlc tc fir. :hn-1..\a: pl.~ k.ast ..,.,\h ~~ :.0 W~inctoo appks and~. fo: It pttmits au:rketir.J o( apptes in clol.td COl· tl.inen W'ldtt no grade.J .J1 all Uld docs nothing to pu..,ry the Oowo(bfonna.t.ion at Lbe rtWIIC:\'el. Mon:<n'Cf, Was.~ .. i.ns1on tp":&des could not h.1\'c: led tO !.he type of d<:upcioo 11 which the .st:&Me w:u U$oeTtedly aimed. s i.nu those: a;nr11 b equ:t.l or SUfPMS the compM.lble fedml sttnd.vdl. Pp. 352·354. 
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d) XondiscriminatOr')' ;'l l :em:~.l i\'CS to the outright b.ln ofW~lMngton Stalt &flldes are re3.dily twilable. P. 3S4. 
<OS F.Supp. SH. &frtrrr.cd. 

~UkOER. CJ .. dc1h"tted the op!nlon or \be C01Jrt. In "1ti<:h all Mtmbm joined a:ccpc REHNQUIST. J .. who took no p.tn in 1M eonsidcr1.don or dccbloa of the ca.se. 

COt'l'StL:Jof.A R. J.,J=.n .. o:r;ucdlb< = fota;>pd...,u. W"nll ilL., on lbebri<fw=R•fia L U..utm, Att01ney Otneral ofSonh CMolin:l.,lnd ,\(11/ard R. RJ' h. Jr.. 1Xpu:ty Attomc:y Gen«tL 

Slad, ·Gorton. A:.:omcy Gccer.~~l of W&$b~o. argiXd the Q.USC (Ot appc.lkc.. With him on the brkf ""tte EtJwan:J B. MaGi~ OepnyAUomt')'Gmml.mciJgmaArr.dl. Sp«is)Aui~AnomeyGtncn1. 

JUDGES: Burger. Bl'ftUWl,. Stew>3rt., Wbitc, Manb.tll. Ol.'lckmun, P0'4'Cl1. Stevens: Rt:h.nqulst took rK1 part iD the CO+rl • sidcnrion or decision or the~-

OPDfiON B\': BURGER 

OI•JJHOS 

(•3JS) [• .. J J9) [••24l7) MR. O llEl' JUSnCE BURO ER dcli•~r<<hhe opinion oflhc Coun. 
lo 1973, North Dtolina tnXted a JQtutc wbith rcquiml.. inlu alia. llll d~d oontalncn of apples sold, otfertd (or ,.le, oc shipped mto Ill< Stm to b= •co g1oc1< od><t d>lolhe applloble U.S. po4e"' -6-vd. • N.C.Ou>. S..._ t 106- 19.1 (t97l). ban ~on brou;ht by the Washinr-..on State Apple Ad,-mising Commission, a thz'ee.jod;.c: Federal Dis:tr ct Coun invtUd.;.ttd the $tll.lulc insofar u it probjbltC'd the display ofWJShington St.atc 11.pple gndcs on the grouod 1h:u i : umoru.lhutio:u.Jiy dixrim!n.ued :apin.u lmcmatc com."tlercc. 
( •3361 t• "l<JI) I .. ' LEdiiRIA) (IAJI•••WJIR2A) [2AJI .. •i.EdHRJA) (JA)Tho peeific question• pH$Cnled on I!.J'Pd) are (111) whctbcr lhe Commiuioa had JU.00io& to bring this action; {b) i(so. "-bclhcr it satisfied the juriJ.r iction.,l :unou.nt rc-quhnnent o(28 U.S,C. f lUI : • a.nd (c) "''hcthtt the chalkn~d l"octb c.rou~ .statute eorati· tvtti u. unc:on.stjMfonaJ bu:dul on lnt.cres:atc com."tlU'Ce, 

Section 1331 provides tn perti.Mnt p.m: 

(1 fN I) "'(a) Th~ district cowu sb.tJI hol\'e otfafnal jurisdiction of all chit aer~ wh-eretn the m.an" in eon. tnn~y c:xctteb the: sum or \"2.loe o!S 10.000. cxchash"'t ofirtttte:St and c05b-"' 
(I) 

'V:uhiogtoo Su.!c b lhe N1doa'1 brge$t producer of apple1, its crops i!«Outl!i.:l& for apptO.xb:::wdy 30% of &11 ~ pia l;rov.'ft 6omdtic::aUy and r· ••J90) oc.&rly blfofall appks s.hipped m dosed ~nm m in~mwc eocnmc:roe. As migb: ~ e:Jrpcctcd. tbe prodvt1ion ~d wJc of Apples on this KAle is .,_ multimillion dollo~r cn1erprisc which plays a. si.Jnl iunt rolt in Wuhlngton·s c<onomy. Bea~use: of the importance of' the apple iodU)try tO \be Sbre. its lc&iJlatun: hu u ldM:skm tO prot«t and cofwlce the ~or w~ apples by ~Us.bin; !l sain&mt. m'""'''Ofy in· ~ or: progn.m. admil'listcn:d by the Stu's ~-tmmt of Agrieutnn. "1\kh ~ a112pp1eS shipped in in1C1'5Ute corru1~ to be: tt$lt'd under strlct quality sunda.--ds And gnded accordingly. In all ta)e.J, the Washlngtoo State gnades. which ha'·e p ined sutnumtial occcpCMcc: in lhc trade. arc the equho:t l( ot o( or superior to. lhe eomp.vable grades and npd tn:b adosKt<f by the Vohcd Stai.Q ~mcm of Api~turc (USDA). CompiWKc .,.-;_th the Wa.sJdn~ im:pectton !theme COStS the Swe·s gn:M'Cn appro:dftute1y $ 1 mDiioa uc.b yev. 
Jo addition to the lrupMtlon prosrun,l.ho nate legJsl11.ture hiLS sought to mbanee the mJrket for WashJngton 3pples lhrou ~ the C'rc<.'ltion of ll 3tii.:C: agency, the W:uhlngton Sutc Appk Advertising Comm.i.s.slon. ~ with the sU!UtOCY (•Jl' l du:y of promoting and prOC«1ing tbc SQ~;c•s .a.pple lncf~ntJy. The Commission ilK" is~ of 1J W&Sbinll'lo 1 eppt~ CfO"'en and dd.kn " ho ATe nomiruted ~d c ~.ed wit.hio el«10f''_l districts by their r !!'!low growm a.nd deilk :s. W&jl,. Rev. Code U 1 S.l4.020. I S.24,030 (1974). Among ill activitiu Me tbe PfOmotion ofW~Ubington ~~.pple.s i ~t both domestic :and forc:ign mvkcu through ad.•-ertli(ng. ll'.a:lr:ct rC$C:3t'Ch and ~ru~Jysls, and public edtacacion. a.s " ·el1 1lS scie.')rifiC rcK.VCh iOlO the- wn. dc-."t~ IIDd impro''CiftC'Ilt of appks.. lcs activities ue tinaneed ~rU'C'Iy by U1d .meob lcvSed upon the ;.'lpplc indus:ry, 1 15.24.100: in the year during wbkb this litigalioo be~ ~ &J)C)S-
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mn~u tol.aJtd :.pproximl!dy S 1.7S m~Utoa. Th¢ liid.smtntS. ~hil~ initially 1i,.ed by iU-"Ut~ a."' be iftaeu.td on~ 
\ll)Ot\ the m~;jo:ity ""'e o!the .~ppk gto"·cn thc:muh·e:~. § 152~.090. 

In 1972. lhe J-:on.h Cuoli~ BoMd or A;ricullw-o :WSO;>~ed 11n :wimioisua.th·c re;_ul&tion.. unique in the .SO States 
which in effm rt'quirod l.ll c-losed conllllncJt o(~pplcs ~hipped into or $Old in lh~ St:.le to dis.pby eithtt the ~ppliQ >le 
USI>t\ grade or m ooti«: indic.a.ting no d usifiea!lon, Sute gr:ldd \Oio'ffC eAptuJly prohibiled. 1 In ~ddition to its o ~ 
viou! conuquenu- prohibiting the display ofWuhington Swc ~pplc gndes on conualne.rs of1pples shippe-d toto 
~<Wth Corolil\.:l. the reguJ;:,tioo p.-exotcd lhe Wtihingron 11pple industry with ~:~11\Uir:etin& problem of potentially oa· 
tionwldc s ignifiCU~ee. W.\S.b£1'lg:on apple JrQWC'rs ~~ru~u:aUy ship b. commm:c Qpproxlmatdy 40 miUKm. closed c:o1 • 
lllinm or ~pple.s,. c.nrly j00,000 of "hl<h e"·c;nraally fmd their way in:o North C4rolllu.. swnpcd with the: 3ppliW le 
W.uhlngton St:t;e v:l.'"ie:ty [•33SJ ~ ;n»dc. It iJ lb.= iodlts:ry's ~ce to (•••J9ll purdwe: tbtse cOftta.inm XC· 
pria.:.cd \lo'ltl'! tl".c- va.~ appk w.rictin ( ••'2-&l9J l!'!d ~ priot tb h.vvC$1. Alltt WK (.()CQiners 1.--e filled , ,ojl.h 
apptc:s o(tM 1ppropria::t :yp.r and J.f*Ck, aJ~absuniUI poctioa of them ate" patcd U. cokk:tonge \lo~ ,.hm the 
piCk l~b idmtif}· the pr00ut1 and bciliwc ils lwK:flirl.g. 1'bn.c ~ uc :hen shipped u ~ ~ lt c
)Ut: la~oC'f febnwy I or exh yc.u. they con~ihltc aPJifo~ely t\lo'O-third.s o( ;all apples so)d ill !rc:sh :::wkcu in this 
c:ow-.uy. Sinec: tbe uttitmlc dc:stmWon or these e.pp1H iJ u:W-.o~n ~the tim~ they an: p!aud in st~c:. compli.u «' 
" 'ith Nonh CarotiJU·~ t::niq~ ~~tion \OIOI.IId lu\·o rtq~i.r!XI Washitl&ton erov.m to oblitcnle tbc printed LWcll ou 
COG'ttaitiC'n ~:tuP?Cd:.:. North Catolin:a, tbU1 1iving the: it p.-o.:h:a .a d.unlgOO :lppur.v~cc.. 1\ ltcm~ti,•ely. they c.ould t ;a,·c 
chanacd their rnarlcetiog pnoctlet-.5, 10 ~modau thr needs of the ).lotth CuoliN ma~cc. I •·· repa.ck ;apples to be 
~hipped to Sorth ~"''lin:. in c:oata1ncrs burin& only the USDA gr.Kie. &nd!or s.tore the es1imatod portion of lhc b&t /'QI 
dcstiMd for th.!lt mM-ket in such spccW conlllin.trs. M 1\ J.n l resort. they could disc.ominuc the use of the prcprinttd 
eont:llneD cn.titdy. None ohhck cOGtly and lc:J.S efficient optiOOj was \ 'U)' :.unactivc to the indumy. Moreo\'U, in 
the events nu.mbc:r o(ot.her St.J.W folloy.•cd NOtlh C:.voti.Ju•s lead. the multant ~btlity to displ:~y the WIUbingto."' 
pa coukl force the Wubington groY.ers to ~"ldoo lb.= Stn:c's experuh·c tru~C1ion and e;ntJding system "-bkb • bdr 
C'WIOetcn tud come to know o~o:ld rely on over l.bt 60-od4 y~~ o(its cx:is:c.ou. 

l Tbe Noeth ea.,.tm rqubtioft. .u ~ pro"idcs i.., pmioml JWt: 
'"(6) Apple~ mw: show lM qpl)Qbk U.S. Gnde oo the: prioc:ipaJ dupby p:nd or c:wkcd 

1..'ndus:ified,,' "'Noc Gr.tded.· or 'Grade SOl Dttmnbed.' Sw.c ~ Jh&ll not be t.~l4n.· f 3-24.S(6). RWe. 
R~gulatioru., Ddi:~iliOtu ~ SUD!Urds o( lhe Sorth ~1iru [)qwtrncnt of As;ric:ulh:rt. 

W1th thr::se: prob!tms eonfrootmg tbe intu«ry, the Wubingtoo Stale Apple Ad,•trdsins Commission petitionee tht 
North CNolir.:. Bo.rd of Agrlcullwc 10 .wend itJ reguls:lon tO permit the display o( mte grsdc$. An 3dmioh1nti"'' 
he~ri.ng wu held on tbc question bul no rcliefw;u wanted. (•339] lndeed, ~·orth C.uolinl lurdcncd its position 
s.honly thereAfter by en~ing !he regubtion into l:.w. S 

II INl)"Ail :&pplts sold, offc~d ror s•lc or &hipped in:o thi$ Sute- in clos.«l con"'intrs s.h!lll be3r on the contain :r, 
l»& or och~r rec~lc. no gnadc other than lhe 1ppliable U..S. gr:lde: or sll!Jid:ud or the mo'lrking 'ur.d.Assified.' 'not 
&J'dtd' or'gnde DOtdetttmined.- N.C. Gm. Sw. ~ 106-189.1 (1973)J 

Nontbddl., the Com:nisstoo ooec apln rcques:ted an ucmptioa. wbkh would h.!l,·e pcrrnined tl".c Wu.'ltng'.oo Lpple 
IJO"'cn to dispLly bach the Ucti:.td St~.tU a."ld t!lc Wuhi."lgtOn Sole gndct, on lbcir Jb~~u to Notm C:.:oli:u. · 'hU 
rccr~ too. "''U «:Ucd. 

U:u:ucunfuJ in its m.anpu '-0 KCUI't ~-r rdic{. the CocNniujoQ ' L'Uti1utN this action c.l:uiiC\giu& W 
corutiturio:Wity of the s::mn.e itl the Vai;cd Sutes Dittria Court for tbt &t$:trn Distria of North C:!tol:m. Its cor l· 
pl.ai:st. "-hicb in,'Oked tbt Distrin Cowflljllrisdiction under 21 U.S.<: f§ Ill I ~d 1343. sou&)lt a ckclu3tion lha: lflc 
!1.atule viobtrd,. irJtr alla, 1he Corrunuee: Cl4w.c of the Unhod Swl:S ColUtitudOA. An. l. § S, d . 3. insoW :u it prt•hi· 
b1ttd t.~e dispLay or W.ul-.in:;ton (• • •)92) St.ltc gDdes, ll.nd prayed for a pmna.nmt lnjun;tion apinst ia c::nforcc mc.nt 
in chU. m.a:u~. A 1hn:e-judse Fc.dc.ral District Coun wu COO\'C::N'd pu."SU.tnt to 21t U.S.C. §§ 228 1 :md 2284 to «•n· 
shier the CommiJSion'$ c::orulhutioniJ.I .1ttack Otl lhc ~ature. 

J Under WMhi:1gton l.tw,lh< Commission iJ .a corpomi.on and ls .t-I)«Uk:~Jiy GJ11ntcd lbe powc::t to s~U: ud ~ '"'d. Wa>~>. Rev, Code ! 1 S.l-1.070(1)( 1974). 
' 1\f'.c'r a beMiog. the District COW1 ~ted the rcquc::s".cd rtlicf. 403 f-Supp. 1$7 (1976). At the:: ootsct, it htld ~~ 

the Commission h.3d SWldi."tg tbchaUe:tlJC lbc JQnnc:: both L'\ its O'tlin right ill1d on bdWf oflbc Wubingtoo Swe: go~· 
C'No ~ dnlcn., ;l.'"$d th.u thcS 10,000 amou:n·in<ontro\-t"n)' (-340] tcq~Ute'momt o( f 1331 ~ bc:C'n s:dsfKd.' 4)1 
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f' .Su !fl. ~Sf SSS. l• ' 2.:.401 Procetc!Lng to lbc rnaits,.\bc D®kt Cou.1 fC!Wid Uw the Nonh CaroiN ~ \lo'hik ncu:: lJ on in fxe. XhD.Uy discrimin.l1cd ~R Wub!ng:on State tro"UJ and dcl.kn in fA\'Or of their loca1 cou.merP~ I d.. at 86().8-61. This discrimln~tion raultcd (rom the fiKt lh.:t.l North Catol.iN. unl ilce WAShin&ton. h.ld DC\'Cr C$-14blt: hed a grndtng and i."lS!X'Clion s)'l'km. Hc:nee, lbc sorute b.Jd no e!feet oa the: c.xi.sti.n& pncticcs o(Nortb Ca.-oiN prcdltecn; they \loC« still !rtc: to uu lbe US OA tpck oc none- a: all WaJhbgton SJO"''ef'1 and dea.Icn. on the othct h.uK! were f~~ to ~tt their Jong-cmblished procedur~ :u Jublwltlal cost, or abandon the: North Carolin.11 m.ukc:t The District Court thrn concluded tli.Jt this diJaimitwion apUut out-of· state compe:titors " "U oot jusrifltd by tM u>c110I Ioc&l "'""" • ell< climUw;oo or dc<q><ioo ...s confusion 6.ml tbc morkcq>'- • "&"'bly furtbc=l by tbc m· CU1c. Indeed. it not~ tha.t the Jtm~tc w.u •irn.tionall)"' drawn to t«..mpliJh t..~l alleged gew:l since it permitted tbc: mark:ting or closed C·OOt.aiMn of :.pp!ts wilhoul :tny gndc :u 11IL /d, at 861·'62. The court t.h~foco hetd ~ ~ Jtlltuie: unc:onstitutlon:~.lty d!KrimiNtcd zs;;tiNt C:OCMl<t'l:c. i:uo!.&r as it &JTC"rtcd lhc inwswc: shipma~t of Wuhing;oo appk l. • and cnjoinoct its ;applKrion. This~ fo1IO"A'M and w1: postpon~ funher c.onsldemion of the queStion of j\.'Tisc felon to the hc:uing ohhe c.asc on the (•341} merits.Jllb nom. 1/ol.s.hcuJu v. WaJhington Stat• Applt Ad\•c, . titins Comm'n. 429 U.S. 814 (1976). 

-' ln this rtprd, II mtxC'd the ruling of the Jingle: Distric-t Judge who had pn:viously deojcd #~llants' mo• tion to dismiss the complaint brOUght on lbe S3f0c grotmds. App. 51·58. Th.Jtjudze had found it u:nncc:~ !Od<:amlnc wb<lhcf jurisdlctioo wuabop«>pcrocdct:U U.S.C. f 1343 ln v;ewo(hisdd<nni:wion lha:jurisdi<tioo hod bcclcoubtw.cd under f llll. App. S7 n.l. S As <m :~Jtemati\'C ground for i~ holding. the District Cowt fo~:nd that the JU.Mc: wCM.Jtd b4~ eoruticut.cd a."\ undue burden on CO'I'N'nCt(c C''m it it bad been nnt:nJ and nood.iscrimir:.uory in its impKL Pr~ v. Bru~ CJnucJo. 1 .... 391 u.s. 137 (1970). • os F.Sopp., >t 862 n.9. 
(!) 

t• • "LEdHRIB) {tB}In thiJ Court. as before, the Sorth Cuolina officlab .. ;gOtOUlly cont~1 cflc Washington Com• misJhn's na.ndins lo protcC'uto this ~elion. d d!er in its o"n ri&Jtt.. or on bd\II.L(oftfW:Stl11e'J tppk indll.Slry whieh it purpc ns to represent. At !.he Of.ltS(t. ~llanu ~l&lft aw, tbc Cocuni.u5on Lxb tbe ·pcnoa;!-1 staQ· i:ft the outcome oflhi1 Utlption e-)Kfttblto !u in'"OCatioc of(c:dc'ak.cxznjt:risdiction. Dolu v. Corr • .369 U.S. 186, ~ (1962).The eonu~~.tulon. tMy point 0'111.. b o st11o •gcncy, not iuelf l'nga,gC'd in the ( • • •393 J produdJon a."'d sale of Washfntton ~ppJc' or their shipm<nt Into Nonh Cot<~ lin.&. Rather. its North Carotm.a tc.1hitics ill'¢ limited tO cbe pnwoodoo of Was! iA&U>a &pp!CS lD l.h.aJ: mll'kt<t llRugh ai.,"Mbin'- • Appc:ll.aoU c:octmd tl'.al the c:MI1roacd SClMe bas 1'10 im-t»ct on thl.t t:tivity since it prohibits only the display of stltc apple g.ntdc.s on closed eontllincrs or apple$. lndmi. since the JtztM: imposed no restrictlonJ on the ll:dvertl.scmcnt of Washington apples or gradeJ other tMn the bbcling bM. wblcb affce~s only those puti-es ~ycop$(d m t:k &pplc ndc.l.hc Cot::uni.s.1Son is sald tD be~ co earryoa the wnc Kti\.;:ks tN1 tt ~peed in prior to 1he n:ttub.lory ptO&tlll1l. Appcllanu ~fOfo Mguc: th~t the Commission sufTas no fnjun . economic or othcrwl~. from the stntutc's opettllon. at~d,u a result, cannot nulce o1.1t lho · e;uc or c:ocnro.,~ bet\·••' co h.sdf IUKJ m~ ~tppell.!nts liCCikd to establis:. ~sa,~ cons.ticuriooaJ $Cft.SC... £.g .• ,c,/i~ron. Hdpts v. M«r<polilar. Hcxuing CHv, Cap.. 429 U.S. 2.52. 260-264 (1977): Wcnh v. S</dbo, 422 U.S. 490. 49&-<99 (1975). 
6 Durin& L974. eM Commiuiao spent i:l. cxcns ofS2J,OOO .ildvcrd.slng w~mg:oa apples i.n dx- North Q..-olma m.ukrt. ld. at&59. 

~totC'Ovt'f. appellants a,s.s.c:n, the CommWion cannoc rdy on [•342) the injuries wbkh the statuto 3llcg~cUy io· fll«s indi:vidu:Uty or coUe<ciV'Cly on Washin;ton apple powco 1M dakn in otckr lo ~a- (---:244 I) sv.n6in& 00 tUCI!. 1'boJ.t ~'U'S aod dc3.lcn. qpelb:lb u;ue. uc: cmdtt no dis:lbi1ides ~-ttkh pte'o'enl tbC'm from comins foe"\''IJ'd 10 pi'( lC'C-'1 the-it own rig.hu If rhey arc. in f"c, Injured by the suwtc's ope-radon. ln Aft}' C\'tnt, lppcllants eonttnd tb.it Ute C ,mmWton Is not., prope tc-PfCSdlta.tivc o( indw:try in'IA:rCSU. AJlhou;;h thb Court has rec:opb:cd that a.'\ as.;$()C1 .. ~at ion ~y ~""1: JUDdt::lg to ».)('l't the daicu of its mcnbc:n ~ "-heft h !w sudmd no l=jury fro.-n the chalJeogtd attivi :y. e.g .• Warth''· Sddut SfiJJ'D. at Sll: Nmtl)n(J/ MotfK Frtlghr Ann. v . Uniud Start~, 372 U.S. 2.46 ( 1963), tho Corru ti.ulon l.s noc tt. trlldidOMI volunwy mc:.mbcnhip OJ'&MiutiOo such 3.S 11 tndc iUSOeW.Ion. for ic tw 1'10 ~bas at o.ll 'l'hUi. J-~ lhc CoamWion has oo membas ...,.bene cbims il aigbl. rJlse. aa:xS sma: i1 hu suJJcnd DO •dtstmct a:ld p.tlps. ,1~ inj\:t)'· 10 itself. h u.n .as.sc:rt no !:'I'IOte th.s.."t an abstr.Kt conecm for thC' v.'tll·bdog of lhc WOJ.hingtOn apple in· d~· as t.ho b:..sis for its standing. Tb.lt l)'J)C offnteTC)t, a-ppcU11.nts ~gur:, c4.Mo1 ·substitute for lhc coocrrto injury tcqui:JC'CI by Art. Ill.· Simo" v. Ea.stun Ky. Wtifwt Rl.gltl.t OTg.. 426 U.S. 26. 40(1976). 
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(• .. L.£d.HR.4J [4}lftbe Commission WffC • '"'lW~ mcmbcn.htporp."lintion · :l t)Jtkal tr.Jik uso..-imon • iu 
sW'Id.LD.; to brine this xtion aJ the rerres.tntlll\'C o£ its coo.Jtit~Jer.u would be clnr u:wStt prioc dec: is ions <If dlls Cotut. 
In Warth v. S~/dUt. svprg. we Stilted: S 

"'£\-en in the ab)C:I)(.C ()(injury t('liu,elf. an anociiltiOn m:a~ hJ.\'t stllnding solely as th~ rc-prcscatative ofiu mc--1n· 
ben.... The ~imion must allege lhlll!IJ mcrnbcrs, Of any one o(th~:.m, ~ .suffering (•• • 394} imm«!iAte or 
We:nencd ir\iUI)' .u a result oflhc ch.1llenGed ~ecion of the s.on \00.1 would make OUI o jusdc:iablc eue lud the mcm krJ 
them~I\'CS brougllt suit... So t.on& as 1hl.s ell\ be esu;blishcd. ;.,.S so long u the na.turc oflbe claim aod (•343) o(. 

l.hc relief s.oughL docs no;. tmke the indi\1du.al p.artki~lion of C3cb injured pM'y iodUpensablc: to propa rcsolu-tk>n of 
the uu~e, the usociatioo tna)' be an •PPfopri&k rcprc:scn~h-c of iu mcmhds, cntilkrd 1b !:woke the coon's juri.sdl :· 

boll."' 42.2 u.s .. ;:.t $1 J. 

See atloO Suwon v. Eastern Ky n'tl/dT' ~ltu Org . svpnt. 31 39-40; JfuJ. v. Pmt.nt;u. 421 U.S. _3..;9, 3SS·3S6 n. S 
(197$): Slur# Guh \'. MOITOII.. +~OS u.s 727. 739 (1972): .\1c:W..d .U«tw F,il,. A.ull. Y. UtuUd S:c:Ja. Sllpr4 w~ 

""«:I'll on in lfar-:h to cl.l.bontc on W t)'JI'C of rt'lkftNa 2n us.ocil!ion coold ptl)pdly p!nliiC oa bdW! of its mC'mbcrs.: S 

"(W')btthet :l.'\ as.soc.Ution tw; su.ndlo; to i:t~\-okc- the «<W1's re.m.edU! po-.-m on ~If of its members dcpcrld; i.:' 
,ubJ.u.Ati.aJ mc:asuu oa the runn or 6c rchcf s.oua,ht If in 4 proper case !hi= usocWion K'tks 4 dcchmioo. injvn ;eion, 
or some other fonn or prospeeth·c reliC"!, [t can reasQMbly be suppa5C'd lhlt Ltw: rcm~Cd)', if grvut:d. 't4o-i.LI in~ to th( 
bif:nt(jt or those member$ of lhc suoei~rion actu.a!ly inju:red. lnderd, fn :.ll cases In whic.h "<c" b.a""! exprcUl)' reco1:· 
nizcd •Wlding in a.uoc:Utioru. to uprc:sc.nt lhc:ir mcmlxn. the n:lic:fsou&ht h:.J b«n oflhb kind.· 422 U.S., at SJ$,( 

Th~o~s we ba\'C rc:'-Optiud tb:.t lHNJ) 1uussoci:ulon hu sW'Iding to bring S-uit on bchllr of iu membus when: (s) iu 
mtmbtts "ould omtrwi$c h3v~ sun.dina 10 •uc in lb(iJ own right; (b) tM intrrcsb It sui..J to ptotect a:-e gt"tm:me ,,, the 

Ol'p.'\il:tlion's ~sc: :md (c) nC'ithu the claim llolo>Crled nor the rcli<"f req~tcd l«jUirt'.lthe putidpati.on ofincli~· du.al 
mtmbcn in the l.awsu.iL 

Tbc prc:rcqWsitcs lO "~CJCU.! Randb;" dacribed i:l WC'1Jr .1n ~la.rly pra.cnt here. The Co:n:nis.sion's com
plaillt alk&alllnd the O:...strict Coun fou:td as a f~ thai the: NOC1h Ca:oH~~:~ sr.an:u b.ad c.awed some W~oo, pple 
SJO't''Cn &ad~ (s) to oblitcnle WNhfn;:oo State £PiX:s. from lbc [ •J-14} brae volume of cloud contaiocn duo 

tiDed f« tlx Xonb Carolin.l (••2.;.;.21 rrwkct .a:.~ cost n.r;.:iJ::g &om 5 w IS ctntl per canon; (b) to aNndoo the u.c 

Of p-cprintC'd c:oct:a.iDers., thus dioninis.hil!l; t.bc effKiCDCy o!tbdr awkct~ OptDCions; or (c:) CO fos,c: Jo:counts in N'< nh 

Ol:oiQ Such bjt:ries are d~ct ~ Jufficicnt to a-tml.ish the requU:tc ·Q)C or conuovcrs:y" ~·ern Wubin;t 1ft 

2pp!e produGus and a.ppcl!Mts.. MOreG\"C'C, the Commission's ~eopt 10 remtdy tMsc injwi~ are: s.'\d to sca:n: th: 
l:w:lultl')"s right to pubtic:i.u iu grading system l1 (:(lltJ'al to the: Commiuion't ~or pcot~ing Md c:nh.zt.'1Cint I he 
m11.1kct for WIUhingtoo apples. Fin.:~lly. rM: ithcr the lntersm:c commerce el:.im nor the request foe decb...,tory Md in june· 
th·e rcllefrequlrC$ ind i..,idu:~ lized proof and both ar" 11\us proputy re.s.ol\'cd In o s:roup «<nkxt. 

The only qutnion pl't'St:nted. t• • •J9SI thC'rcforc, is whether. on thi.s rrcortJ. Lh~ Commlu lon's swus as a su 1e 
agmcy. n.tha t.lan a traditii'lo.ll.,•o1unW)' mC"mbeOOip orp.'lization, precludes it from usuting the clAims of 1he 
Wuhington a.pplt growt:rs and clcaJ~ who form 11l eonstituc:DC)'. We thinl: noL. lk Commiuion. \lo'hllc Ddmitll!dly 
~ st:ase &JU'ICY. for :ttl prxtteal pwpow1 pn!omu the funetior'lS-ofa C'lditioru1 tnd.c IWO(~i(K'I rcprumtins the \\ u.h· 

inv.oa apple: industty. As prniowty noted. its purpose is the protccrioa and promo~ ion oftbt: Wasbingtoo: applC' i .dtll· 

11)': &Dd. in lobe pw'SWt ofth:l end.. it h.u e~ in ld\·miJing. cwkct ~ atwJ mal>-, b. public cd,.....,no.n C4! t· 

~pa.. aDd .s.ekntifte tt:$Q.-eh. h dlt# Kf\n a spcdaiLttd ~ o(tbe suw•s tcOt'IOtnk ccm:l1lJftity v.ilicb i.s. d~~~~: 

pdm.a.ry bmcftei.atyofits Ktiviric.s. includl.n; tbc proK'CU(ioo orthk tind o(lid.pdoa. 

MOC<'ONct, 1Ahilc: the eppiC' craw en ancl dnlco Me DOC ·mernbtts· of dlc Commlssioo in die tr.uliti«W trld~ s ag.. 
ciati()n Sl:llK. they possess ::J.ll of the indlcb or membership in 1n orpnil;Uion. They 1Jonc c1ec:t th.e mcmben oftl~e 
C<lmmission: tbc:y ;tlOM may sc:rvt on the Commission; they 3Joae fuunu its activities. including the costs of this law· 

•uh. (" HS) through Mscssmmu levied upon tbtm. In a very re3l scru.c, Wr-cfote, the Co."''''miJJ:ion represents lhC! 
Suuc·s &Jowers IUld dc<llcrs and provid~s the mew b)' wbieh they ap!US their co11oc1ive views and pr<ltect lhcir c )I· 
l«th·e interests. Nor do we find it sla:niflc:lu'll In dctetrninln& whether dK CommJ» Ion .-nay propufy rt'prt"Scnt its :on~ 
n i1umcy thiLt ·mcmbcnhip• is "eompellcd"ln the: rocm ofma.ncWory ~WeMmmt.l. Mtmbffl.hip i.n a unio!\. or iu 
('quh·atnu., is oftm required. Ubwi"t, mttnbnlhip i.n ~bar u:sotiJti.oo. which m:t.)' a lso be an agency oftbe StJ!t :, l.s 
oftC"n a prttcquisite toW pnctiet of bw. YC'1 in oC'ithcr Wunce would it be rc:uoa.ab!e to suggest tlut $UC.h :tn Ol &20"' 
lnboa JxkC'd sundi.o;g :o asKn the e1atms of iu e:onst~:uc:nts. 
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FiMII)', we note th.U the: intcttMs or the Comm~'ioo ltJCihuy be ad\"t'I'Wl)' affec:tcd by 1M outcome of this litip· 
'ion. 1bc: ~"-'1Ull ~U paid t.o dx: Commwioo uc tied tO the vofumo of apples ifOY.TI and pKbged llS "Wash· 
ingtO:t App)ct,"ln tbe C'\'C'nl the North Carolina stll.tllte multi in a. coatr.Jction of the a:wkd for WWing;oo apples« 
pr~t nts: any nwkct c:xpanrioo \hu mlzb: O(bml.-ut occur. it could rtducc !he osmount or the .uK$S111tti1S due tho Com ni,ion and used to suppon its :.cdvities,, This fi.n.3."1Ci~ nexus bctu'ffil the intm"SU of the Commiuion and its constituents co.tlcsce.s ,.hh ~be" othet Caaors tl()((!d lbovc 10 ·u)lft dw ~ ad\'t't'5meu whkh ~1M pres· 
cnw on of inu.es upon ""hic.h the court $0 lq,ely depends for il!umioation or difficult cocutitutlorul quc:stlons.."' Bahr 
v. Cc,-,, 369 U.S .. at 204; set also NMCP v. Alabama o u.l. Ptm"US()tft. 3S1 US. 449, •S9460 (19:SS). 1 }nder the eir(:UITUIMM:es prc.srntcd berc, h would CJU~ I t fonn Q~t su.bJlll.n(C 10 diffcrctltiatc betvotc:n tbc Wub~ .. 
10:\ < omml.s.skln and a tndi.tioaal hck: &$$0C'btioa ~the indi'lid!.W 9'0""n'S and dealen who col.ledivtl)' 
form iu COOJlhucncy. We thc~rorc ~with the· Di~uict Court th.1 t the l•• •J96) CommitsiOn tu.s s-t.a.~ to 
brint tbU.a<don in • rq>rucotat'onal ~p.1e.hy. 

1"346) [" "2443} (J) 
{ " " " l.EdliJU8) (lO)We tum om: to tM appd.~.at~b• cbjm tb.tt the Comm.Wion hAs f11ilcd lO S3tisf)' the S 10,000 

~mo~nt·in-contro,my requirement of28 U.S.C. f 13)1. As to this.. the- appcll.anc.s ~ lhn lbc: Co."'TUni.s:sioa. itsdr 
hu n>t c!emoasuaud lhal its ri&bt to be: frtt ohhc remidions Imposed by the cl-.allco;ed 3ot.'ltvlo Is worth more dwl the requid1e $ 10,000. Indeed, they i1rgue that the Commission fw DUde no ral effort to do so, but tw iMtcad s:t~ 
to rdt 00 the IKtiW and thtQtc:ncd bajcry \0 the bdividl.lal WuJ\ington apple grow-as and de2.lm upon whom the SUI• 
Me ! as ~ ditta implCt. This, they c l•im. it e.;mnot do, (or those growers~ deaJcrs &re DOl pmj~ tO thJs litig.ltioa. 
Alter iali\'tl)'. appcll!:\b otguc: UA:t e\-cn i!tbe Commiuioa can propniy rely co the: dainu. o(the inc11 .. 'idt.Q.1 £TO"A·m 
and ~uters. it c:armor: es-tablish the required jurisdlction.2ol amount without aagrtgatlng thOse c laims.. SU(b aagrtptioo. 
lhey lltgut".l.s lmpcrmiuible ww:ltt lbiJ Cou..ot's dtcitiocl in ~Wr v.llcnb. 394 U.S. lll (1969), ud 24M v. lnlt:rM-
tioM' PcpuCo .. 41< U.S. 291 (1973). 

( •• • LEdHRS) (SJOo.:r cktcrmin.atioa lhll ~ Con-.minioa ha, m.-w!tn& to IUsert lhc: righLs of the individu:ll grow~n 
W dr;l)en; in a repcuenwiooal tap.:~city dlspcne.s o(tbo :.ppcllants' lirst con'!c'o:Jon. Obviowly, l(tbc: Cocn:::W.s~ 
las: 11anding to litlp:c the cbims of ltJ ~=- &; msy We my oo L'lc-m to rnrn the ~uhi~ amoun1 in eontto-
''ttSY Hen«-. w~ proceed to the quc::ni-on of whether thOte cl;aims v.·cre $umcitt~t to confer subjcct·nuttcr jurisdiction 
on tJ,. , Dbtriet Court. In roolvln;. this issue. \\'e b.zve found it'm"""«'SW')' to reach tbe ·~question posed by 
~ *l'f)Clbr.u !«it docs not appear ~o us '"'lo 3 t~J ~inty"" dw the clAims oht le3St some of the f.ncljvldWtl &JO~oto'C'rs 
nnd d:alers will not runount tO the reqvlred S 10.000. SL PC'I.I/ Mucwy lrwkmnityC.o. v. R~dCcWCQ., 30) U.S.lSJ, 
2Sa.: 19 ( 1931), 

[ ".147] ]"' "LEdHR6] [6] [ • • • L£dlll\7) [7)(HS4) In >Cb- se<lcins clcduotory or inja.'l<live rcHcf, it is n~lt <>t<!blb1cd t»t the AmOUnl in con;ro\·crsy i.s mca.surtd by the \ '1lue oftM object of the titiption. £g.. MeNfl.-t v. a~ 
m:J /IO<orsA«cptana C<~<p_ 29S U.S. 171, lSI (19'.>6): GJmwoodU,:fJ& Wa:uCo. v, M""'al Ugh/. Heat & f'ovu 
Co..: 39 U.S. 121, 126 (1915): II""' v, New r.,< C(l(lon &th.,gc. lOS U.S. 322, l JG ( 1907); I J. Mooro. Peden! 
l'n<1 « r P0.9S, 0 .96 (2d <d. 1975): C. Wrlsl>• A. MUkt, &: E. Ccc,.,c<. FcdmlPnalcc &: Procedtuoc f J70S (1976). 
He-e. dw. obj~ is the riJht ofthc indi..,idua1 W.ashin;ton :.pple growers ILDd dcalcn to cooduc1 their bu.stness a.fTa{D in 
the N >rlh CArol loa m.arkcc free from the lotc.rfacncc o!'lhc dlalkngtd stl!J.a.c. The ~rue of dYt rigb\ U mc:iUU:'td by the 
1osse tlu: wi:U f11Uow ftom lhc ~.:c·s mforttmcnt. M~'llJJ, SJlP'D. at 1 Sl: 811r.k v. Gal/aghrr, 301 V.S. 95, 100 
(t9JI): !Vo&uG"'"">' & BaJJng Co. >'. L•ti, 299 U.S. lOO.lOI ( 1936): Pocl<udv. 8""'•"- [•••)97] 264 U.S. 140, 
142 (1924~ 

Jfere tht record dcnKinstt:alc-S th.tt lbc growcn and dulcrs ~ ... ·c )l.l!tc:r«land wut contmuc to ~tt k»so ofY1ri· 
ous ~ -po.. for c:u.~lc. then is C"oWcrlcc ~o2 me Ois.trict eowrs findi.ne th:n individ~UJ srowcn ~-$~Jppo-s 
Jost axouou in Sortb Ct.rO!in4 .sa dlr«t rentlt of the JU:IU'te. Obvlowly,lhosc lost sales could lad to di.."nu~isMd 
prof11 1.. T'bcft U also evldc;xc t0 ~ mr findmg tl\.at :nd.i"idull growcn mel de:Jen too.arred subsloultW C'O)ts in 
comp~ing with the staMc. As prn·iously nottd. lhe Jtatute caused some pow-erJ and ~lcrs to ti'W\ually oblitcnlk 
lhe V. uhingt.oo gnadcs (rom dosed ~ co be sh~ 10 ~ortb CL-olilu3l a cos& o( fro:n 5 tO 1 S ca:.u. ~ ear ..on 
Otha de:l)cn d«id.ed to aJtc:r their :Mrkdlng pr:.C1kes, not without cost. by rep:xJ:ing apple$ or ttbMdoning the usc o( 
prc:pr ntc:d «1nWn~rs entf~ty. 3-"tlOD& ocbcr thbgs.. Such cosu of ( • ~4441 compliaDC'e :u-t property coas;dc:rcd. ia 
cilmp.:Ms: lhc 2:I'IOllm in coetrO\'C'S)'. 811d v, (ja!laglwr, wpuJ.' Ptld:ardv. Oant~ nt/1'0.' Al/way Tad, Inc. v. New 
r.,.t. )¢0 P.Supp. 1120 ("3481 (SONY). oll'd. 468 f .ld 624 (CA2 tm). In oddition.lhe s= dcprivc4 che flOW· 
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m and tk-*n of lhrir ri&hu to uti lite moss c.fff'<tt\~1)' the- Wasb.iJ:.gtoo SU:C ~c:s v.il.ic.h., the ncord dcmonstmc s. 
""ae of tons, sutldi.n;. W bsd pined wWt x«ffbblU in the~ The eornpdili\-e advan.tages thut. 10$1 eould nc1 be 
r~incd "ithout inewrin.g )ddition.al cosu in the form o( &d'o'<1'1ising. e1c.. Cf. Spod v. lhvid. 502 f .ld 953. 95•·, 
(CAl 1974). re<l'd on ocher~ 424 U.S. IU (1976). Morco,'U, sioec m.lny apples C\'C"ntu:~Jiy 5hippcd 10 N0t1h 
CA:olln.a wfll have a.lreedy g.onc through the cxpen1h·e inspectioolUld gr.:.ding proc,cdure., the challenged smtute wn 
ht \'C the Addhion41 eff«1 or awing growc..., llnd de4kts to ir.rur ins'p«tion «11U unM<eswily. 

Ooth the substiU'lti3.1 \'Ohtme o( s~!cs io Nonh (:Moliru - the l'c.'Cotd dtmonstratcs Wt in 1974 a lone, such S3le 
..-.ere in ex(;tlJ of$ 2 million 1 -IUld the continuin:; o.1ture of the stlltUte's interference with lht busi~ affairs oft1c 
Com..mlssion's cocutiruents. PfffiiXIc our S4)in: "to a k:al. ccna.i.:l..")'," oo. thiJ record. ch.,)t sud! laSS~:S and~ Nill 
noc.. {n ti.mc., if they b:i'"t: DO¢~ so altc:ady, amoont co lhe rcq~:isUc $ lO.OOO for at leut so~ o!'tbe irld:h,iduaJ gr~w· 
m and ck;atm .. 11ut is suffkiftlt to Sl.lsu.inc.'tc Di:saict Court's ~ictioo. The rrquirmltl'lts or§ 1331 il11: ~on:: 
m<L 

7 1ft addition. :1ppks. ""'t\h appro,bu~ly 30 to40 pc::tcmoftt-..a: amoc&llt \lrottC tranuhippc<! U:.to 'Sarth t :UO. 
lir.a in 1974 .U:er dir«t ""i~cn1 to apple broken ;md "holtsa.ku 10<..ud U. 01btr Swn. 

(4) 

[•• •LEdHRJB] (36]We tum fin.tlly to the :sppcll1r1~ eb:im lhlt the Obulct Court mrd in holding that the 
Nonh CllrOiina mru:c \iolat.td the Commerce ClluSC! i.nsof~ as it probibitcd lhc dbpllly of Washington Suto grad! son 
clos.cd cont.AiutJ of apples shipped lnLo the Suco. Appelb.ots do not really C(lntd t the Dbtrict Court's dtcenninatioo 
thlt the cha.lleng-cd sta.eut.c burdene-d lbe Washin&ton apple itldullt)' by incre.lsin' lu [•349) C:O$U of doing Mln:.ss In 
the Xonh CA:oHna [• ••J9S) m.trkct ll.Dd C03u.sing it to JQSC :~eeoun~ lhc:re. R.al.bcr. they nuinmlnllut any auc:b lw· 
dens on ltle lntast:le ~e ofWu.hlnston ~pplu Wek ruoul\lro"'t'igbed by lhc loc-~ bc'nctits flov.ing from \lo'b:s: they ;on. 
tend wu s vslid e.'\ttdse o(Nonh Cuolin.:a's ir.berrot po!i<c powtrs ~igMd to pnM«t its c:iti:muy from fn!Xt a.nol 
&ccpc:ion i.ft ~ nurke<hg of apples. 

Prio: to the sun.tk'.s co.xtma~t. appdbn:ts potM out.~ from U di!frreu Sa:cs \lotte .shipped into Nri ( aro. 
liftS (o. p!co, ~'dl of~ ~ JOCtudU., cbc S:nc of W~o.. had lhc:ir o..., ~fad~ S)-,:eou "1titb. " hi e 
diffc:rinJ; in their~ uxd si:nibt ~·e bbtls (~t.g... fl.."'C)', tttn f&."'IC)'. c:c..).. This muh:iplicity of inc; IXl<
liJttm sta1t grades. as tbt l>iszric1 eo..:rt iUotl( (oc.a."'d, posed lhns:cn of dtcqotion aM c.onfusion oat only in :tbt ~ot th 
C&tlllln.a markrt, btn in the: N~tion u a "A bole. The N'onh C:rolin.l.saw!e. appellants cbtm, w;u m.xttd to dimlt au 
this JOW'"Ce or deuption ~ confUllon by r('J)bt::L"'g the numerous ~lc. grade$ with a single uniform SWldud. ~"' r~ 
vet, i1 il conttnded lh~t North C:uolin:. .ought :o ~aeco.mp!ish this goa) ofunlronnity In A.'\ C\'f nhlnded manneru c ti· 
dcnccd by d)C fJc:t that its natuto applies 10 all ~ppltl so1d in closed conlitinc:rs in the St.t.1e without rcgud 1o !heir ~ oi.nt 
of oripn. Nonc.thclcu, appcll.tl..1ts argue lh) l the District Coun g.ave "'scant 111endon" to Lho obvious ~fits flow ng: 
from t.he dt~Uens,ed Je,s,isbtioo ll.Dd 10 lbc lon& Jine of decisions fro:n this Court holding thltt the States possess "'bl' ·~ 
powers· co pt'O(ect loc:Oll pu:c:M.scn. (rOm fraud and dC'CepCioo in fr.e o:wkrting or roocbturts. E.g .• Flf.N'Jda Lbnt 4 
A''«ad<> Crf?t4'"'· Inc. v. Pend, 373 U.S. 132 (196)}; P~ifir ( •"24-!SJ SUJlU So.x ,(> 8aJUt Co. v, Whit~ 296 L.S. 
I 76 (19lS): Com p,,.;..w RqUI!n$ C<> v. td<J,•. 2<9 U.S. 427 (19 19~ 

I'"LEdHRS) (S) I'"'LEdHR9) (9)M !be appolb."S Jl'Oil<'ly poi:>! out. oo< cv<ty uncisc of sQ!e mtho:ily inpos· 
ina t.0tnc bu:den on tbc: frcoc- flow of COIIIimC'!tc is Un~"Siid. £g.. GuQI AIIGNk eft Peel{~ Tu Co. (•Jso) v. Col rdl. 
.a1.; U.S . .366, 371 (1976); FuUJttlll v. ll~il. )29 U.S. 249,252 (19-:6). Ahboup tbc Coclmue-c Cbust ~ u a Qm. 
u.tion "J!Ol' SWC' P'l'""'t:' nm ~-i\bout ~.uion.al in:pkmC'Ol3tion, '"-8-· (i,uu Atltmtt~ & Pcdfk Tea Co... ~a. lt 
l70..)1 1; J"utmc.n v. HtwJJ, nprQ. &~2$2; Coo/eyv. Bo:.;rdofWardou. 12 How. 299 (llt52). our opinion.s ha\-c k111 
r«o;niud ~ S 

(HN.S) "in f.he ~ orc.ooRkdna lt&isl~lon by Congress. L'lc:rt ls a residuum orpowt:r i.n the sw.e ;o nuke l.:.w, 
GO\'emi.ng mllittcn of loa! C-OCI«m wbkh nc-..'tttlwlen in ~mt. meuure llfl'«< tntent.lto com.merco or 0\'1::0. to sorr t 
~r.enl, retulate it" Sot.t.Jhtrn Pacific C(), v. ATA'MntJ u ' <I Su!fi1.Wl 325 U.S. 76 1. 767 (1945).1 

Morcowr, ~ :tppelbn.ts oorrcetly noLc, Uw •residuum" t.s ~'1ic:ul~ly stroog when 'he Swe l\tts to pr««c its c:itiz.mry 
lft nunen peNioing to the sale offoodw(fs. Flori:I!J Llm.c & A\-oc:ado GrCTWuJ. Inc., Jupro, 3l 146. By the S3ltK t~ 
ken_ bo"''(Y'Cf, II; (IJld.ing lh1t sate ltg:isLI.llOD furthm; nwters Of [• ••J99j lcg:itim.ace loa! conum, ~'CO io the b :.a.ll.b 
~ coa.swn« prot~oo. .vt;u. doot.s not t'tld lht inq~:iry. Sueh 3. view, "'·e t~ne noted. "would mdn du: lhe Com 
mmc C lluu of it$el( imposes r..o IUnh:aaicMu en wte xtiOCl.- .s.n~ fOJ the ran jrut.IO(;c ""h«e 11. su:c ~stkssJy d be )O)Q 

• 
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11n o.• o .... ~d pu:rpose to discrirnt~tc apto.st interstate iOO<b." D,tu~ ._\fiii:Co. v, .~fadllrJn. .340 U.S. )49, J54 (19SI). fla.. lher. v.hcn web )btc k&bbtion (OtnCS iot.o c.onrua ~ cbe: Commerce C\lusc's cr.-midiJ\1 ~t ora rwS<mal "eo.r m0n rrOMkC"C." w('. arc con.fronted v.ith the tulc of C"ff«ti-ng an ocrommodadon of the competin; ntuiON.I :~nd local [nt~r :sts. PIJ:c v. Brvc~ CJnnck Inc., l97 U.S. ll7. l4l (1970); GrtoJ Alla:nti~ & P«ij..c Tta Co., 17/fJ'IJ.. •' 370.3n. We1..1m cochl: W k. 

, U thC' DUtrict Court corrtttly found, 1M clulltn,~ scuu1e h1s th~ pr3ctieal effect of~ only bun:f.enina intersutc s:sles of W~ing;on n.pplcs. but abo discrimln.lting apinst l.htm. Thb d.i.scrim.Wtiro takes vouious forms. The fii'St. Vld IJOSI (• Jsl] obvious. is the s=u:e"s comcq\kOCC' ofnbi:lg tbt CO$tS of4oin& busi.")CSS in lhc North Catotin.a rr..anrt f« Wuhing".on apple grow"Cn ~ de,len. wbl1e lu\'lng !hose of their N'onh CuoUn.s counterpartS unaffectC'd. As p -cviously ootrd, dtl.s di.s"p~ errett m.ulu from lhc filet th.at North Carolina apple produttt$. unlike: their W~ ingtc:n Compcti'OO. were no: farced co alta cbcit ::wtdi::tg pnctkcs in order to cornp)y v.ilh the ~Me. They V.'ttC sn11 11u to market lhrir wa:-es under the USDA grade or DOC'IC at aJI llS t.\ey tud cSone prior to the: sunne·s en.J~cun~t. Obvhudy, the inaeascd costs imposN b)' the s;t:ttule ·would tend to j,hield tl-..e loc:al lli?Pie lndustry from the compttitlon ofW.ubington 1pplc growus .,.-,d de11o-s "'·bo ~ illtc.ady a~• compaith-e dWd~uge bec;mst o(the:ir grea.; d~ rro ... ~~~< s-c.row.. mm:ec. 
S«Ond, the statute hu the cffc<t of )tripping ~WI)' from 1he Wubina,too llJ)plc tnc:hu:uy the competi:iv~ and «o-DOnd: ad~ it tw V."ffed ror itself lbroush ju O:pca.sh"'C Wpectioa aod gradi:l.& S)')lft:'l.. The: RC<!I'd demon• stra:. i tlu: tbe W&lhin&ton apple--pd:in; S)'ltem ha) pined nationu.idc ecccpt.anCe in the :.ppk tnde, lnd«'Cl. it COO· 1-l.ins numerous affid3viu from apple brokers :nd ckalm located bot.\ Inside Mel outside ofNonb Carolina who sute their pcefttenet, 11.-w! thlt of their c!JitOmcn, (or .l;)pin c;ndtd u:ndcr tho Wasbift&'oa. u opposed~ mt USDA $)'1Um. bcc:aae of the former"s pu1er COMI~. (*•2446) iu cmf'buis on color, and its supporting man<b.tory IMpcc· ticm.s Once again, the: stal'ute h*' no s:imilu Imp;:~'"' on t,t,c Nortll Ca.rolin.1 apple: lndustry Md thus opemed to iu ben~ lit 

''bird. by prohibitinc Wa.shi:l&ton g;o"tn cd dnlm f:om rrw\:ttins ~cs tmdet fbtir S&U's gr.xScs. the st&ZUtC ,...as a lc,•dint errca u-bkh insidiously optr.t1rs to the: ad~-.:.a~ of kleal!!.pplc producers, As noted cOlrlitt, the Wa.sb· ingto 1 State fPdet are tquo:~l or Juperior 10 the US01-\ gr.tde.s In 1111 corre~pond.ing coteg:orieJ. Hence. with frte market force 1 It ( *3$21 "'wk. WuhinJ1oa seUcn u.·ouJd normally enjoy a dil.li.na mukcc adv'umagc: viw.-\'is iocal prod~X· m U lhos.e ~epics "ben lhc W&Shin~ P'* b J'.!perior, Hov.-e\'tf, beau.tK of\he JUM.t"'s operation. Wuhjn;• ton 11 >P1et whkh (•• •4001 wovld otherw~ qwlll")' for 4nd be sold W')(ler the .,-uperiot WI;J.hington gr.1dc$ will now b.:t\'C to~ rnarlce;ed under 1heit l.nfcrior USDA eour.-~ttpr.s, Such "downgndlnt" offers t.h~ Nordl Carolln.& app~e in· dustr 1 lhc: \'tt)' JoOrt of pn!U'Ctklo apinsa compc:ri::lg Otoll~f-.susc prodtle:b tb4t the Corr.mace: C'bw.c \li"U ~lpod to pr«:-J:nt. At wom, it "'l1J h:we the cffec.t of Jn emb;)rgo ag;~iru:t those W.bhjngton apple,) in th"C" Jvperior gmdC$ 33 Wzut inglon dcJlcrs withbo!d them from the Nol1h Carollr.:t mritt. AI best. it will dqniw \Vuhln&ton KlleD o(thc nurk :t pc-emiwn IN.: suc..h ~pks would od!c1wis.e c~ 
I >c~pilc the )~ttlte'J (;s.ci.sl neu~lity, the Commiuion s:u,gscst.s tbml iu diserimin.ttory impact on intcnt~~:c com· mere 1 wJs 001 an uninknded by pnxtue: MJd tht:rc ue some indkati<IOJ in the rtcord to that effect. The most 'hrina is then sponsc ofche Sonh CUOIW A!Jio:lnft Cc:lmmluioocr co the Commiuklon"s l'tQ'JOt ror Olll uemption !o.JJo.,..,in& \he S1Jtu~e·s p3»1&c in ""hkh he indialtd Wt befOre he could suppon sucb ~m enmption, t'IC would "want to have the srnti1nent from our apple produeenslnce 1hzy wue mainly u.JpotU/bft/or tltU ftgislaJion b<ing pau~d--" App. 21 (C'mp wl.s OOdc-d), MortO\'tt, "'t find: i: ~·!ut suspect~~ North OvofinJ. s:iasJed oo.rt Oft)yc~ «<Itllncn of apple t, ~ ""t:fY roe.:.ns by v.hkh apples arc ~ed in com mer«. to dfec.1ua.1c the SU1utc~ ostensible consumer prote :1lon purpose v.ilc:n 3pples :.re not gcnC'rt~lly sold at rctA.il in their shipping contlliners. 1-towe\'Cr, we need not asmOe :l.ll «onomic: pcotc~lian motl\>e to the Nonb Catol.iro LeJisbturc: to rc:soh-..: this c::::l.U: "'~ cooclu6e &»t the cha.l· kQsd suruu: cannct su."''d insofar u it probilMts :he t •353) di~p-byorWast.bl.~ State grades C"'m if eo.x:trd for the d•clarl:d purpose of protccti:ng tonsumm from dtuption .=.nd fl'3ud In the m:ui:ccp!Acc:. 

( • • • LEdJlRIO) (IOJIH'S6J \\'llcll Clisaimitu.tiao qainsl commc:u ofche t)-pc "~ b:n~ CGU:ld U ckmont-:ta1ed, lbe bt:rdt:n falls on rhc Sau 10 justifY rt both in terms oflhc louJ b<onetits nowins, from the tl41ule ~d lhc ~varl.lbility of nond scrlminatory ahcnutlvn adC"qu:~le to prcsm.'t lht IOQ! Intercsu I t ,tlkc. !Xan M•'lkC<J. v. Madison. l .CO U.S .. at l54,~cc llbo GrtoJ lftlQJ'fltc ~ PQCtjk tcQ Ca.. 424 U.S .. u )7); Plh v. /tn;.c< ClPuch.,lnc.. 39'7 U.S.., II 142; Poltw lc~ OUJ." & CrUJMu)•Co, v. Andr-nto.,, 315 U.S. 361.11$ n. 9 (1964); Baldwin v. G.A. F. Set ling. Inc .• 294 U.S. S 11, S24 (19J! ), }\onh Cuo!im tw f:Li!C'd 10 .wsttin that burden on bod! SC·OCC$. 
1 be u """'C"flll Sutes IUMlucstiooably f'O'»>' a sub)u:uW lntncst ill Pfotcai::lg tbrir citb:cns from co::t.!us:toa L'Mi de· ccptiton in the awkctint of f~uffs, bu1 thr clulltn~ satute does JT'mubbly llule 10 funhtt that laudable £0311111 
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lt3St with rcsp«t to Washing~ on :~.pplC'$ ~d gndcs. The .ruwte. a.s oahc:ldy noted. permits the market-ins o f dosed <;)D· 
ta.incrs of apples u."lder no &T3des Mall Su.::b a rcsuh QID h2rdly be thought to cllminate tM p:obkms of d«epti(Jr W 
confusion ttt::ued by the mu!tipljcit}' of differing sUie ~; indeed. it fru'ogni(iC$ thtm by depriving pu~ ol 3.11 
l.nfo.rnution COlK<'ming dte q~lit)' [• • •401) of the COOlCOts Of dO~ :tpplc containers. MOteOvtr, ("' "2447) a J. 
tbougb lbe ~U;~ulc is osre.uibly o consum<'r pf()(c~on meMul"(:, it directs its primary efforts.. not at w . consuming p Jblie 
at large, but at ~pple wholeultts ~'ld brokers who arc 1M pri.f')Cjp.l] purdwm of dOStd coo'\t!linc:rs of :tpples. And 1hosc 
ind.ividU3ls Me presum#bl>' the most k:nowledgt:.lble individu~ls in th.U .uca. Sinc.e the swute do.!s nothing at : II '" 
purify the. flow of inforowion M the rct!til lcv<'l, it does little to protect consumers a.~t Lbe problems it was dcsi1ned 
10 eliminate. Finlllly, we note-th:st :l.'t)' pOIMtial ("'354] (o: confusioo and deoeption cteakd by the W:ashington 
grade$ • w.u not oftbe type thal led lO theStmue's e!Uictmc:nL Since WashingtOn gradts ue in llll e:.ses equal or Slq>C· 
rior to their USDA coun!c:rp:uu, they could only ~dec<'i\'e" or "c.oafuseM:. eoosumer to his bc:nc!it. budly 4 Mtmfu 
result. 

& Indeed, the District Coun sprc ilk ally indk;lted in its finding$ of f&t th.:!t there hod been DO showing, th u lh<' 
Wuhing:.on Swe grades h3d t:~lU<'d troy confwlon in the Nonh O.:oHna m.vket. ~os F.Supp.,lll S59. 

ln il.ddition, it appeMti.Mi nondiserimi:u:ory !tltem:~ti\'es to the outright ban of Wuhington State ~es are r :a• 
dily ll\'3-illbte. For exampl<', No."'lh Catoliru could effectuate its goa.l by permitting out-of--state growm to utilize : t3!C 

gndes only i f they also mrui;cd their s.hipmc::nts wilb the applle3blc USDA llbtl. In that eGSe, the U.S.D.A. gndc 
would Kr'\'C u "'bc:nc:hm:ui;; ~~~~ost whkh the ecmrumtt could evsluate the quill it)• of the \'ilorious .sute endcs. If tl; i.s 
>~ltei'TWi~ .... ~ for 'o.mc r~n i~e 10 e:r3dic::ate prob!ems ca.cscd b)' state grndes infe:ior to thost: l!doptod by the 
USDA. North Carolioa might coruidt:c blnnlng !hose sate: g.ndcs ...,il.kh. un!ike W.uhington's. c::outd not be ~o · 
stntc:d to be eqUJJ o: supc.rior to the correspondin:; USDA categories. Concedely, C\'Cn in this l:tner insa"lce, so:ne 
potential (o: "'confusion" migh-t pc:nin. Howc\'ct, it i.\ the type of"'confusion" th<lt the tt:~lion).J interest i.n 1M fr<:~ now 
of s,oods bccwttn tht> Swes dtm~d$ b.! tOI«3.ted. • 

9 O'.tr conctusion in this reg:ud neuswily rtje<:tS Nonb Q:olio:.'s sugs.estio:\ Uw the burdens on comm::rcc 
imposed by the statuto ate jwtified on the grOUJ)(J t!u: the.- st:Wbrdixukln r<'quited by the stntute sen·cs the la· 

tio03-l interC$1 in .W.tc .. ing uni(onnity in the gr.lding illld bbeling or (oodstuffs. 

Theju.dgmeot or the District Coun is 

Affirm~rL 

~1R. JUSTICE REHNQUIST toolr.: no pm in the consldc:r.!ltion o: decision of the. c-MC-. 
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Anoot.~:~tion R.derenec:): 

Su;r.tmt Coun's vb· :u 10 .... tut is • ·c~ Or con:ro,-er,.y• withl:l the tm.l.,_ins or Article til of' the F~tta.l Constitution or~., ·ac:twl conttovcrsy"' withi!'l the rneUlin& of the Oecl,rntory Judgment Act (28 USCS 2201). ;lO LEd 2d 183. 
Com n.u« c~ or F«lrnt.. Consc11won es ,wtl:cd by sta~c or k!QJ rqubtion CY. p:ol\ibition a!l'~int bwi:ltll of IC'IIi:t&, di.wsDutinJ. p.!cb&Jnjj. patJUnJ;. la.~lln,a. or procC"ning food in~cndcd for humM1 ccmsumpdon, 2S 1.. E.d 2d 3·16. 

Crire ion ofjurisdlccioru.l amoun: 10 \'est jt!risdktion or ftdcnl court ~,~;here injunction is sought JO ALR2d 602. 
t~IKtJO!'UI AmOW'It in iu ~>tla.tion U) su!t for ck<'la.r.uory juds,mrnt. I IS Al.R 1-189. 
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UI'ITF.O STATF.S ET AL '·STUDENTS CHALLEI\'C II\'C REGULATORY ACti\'C"I' PROCEDURES (SCRAP) ET AL 

SliPRE~I£ COURT OF TilE U:-IIT£0 STAT ES 
.a2 V.S. 649; 9J S. CL 2J05; 37 LEd. ld 2SJ; 1973 U.S. LEXIS 10; 5 ERC(U;-,'A) I-IJ9; J ELR 20§36 

ftbru.uy l8.. 1?7.), Aflu~ 
Juat IS. 1973, Drcidtd · 

• Togt'lhcr wt\h No. 12·$62., Abackco &; fto(l((ub IUit:road Co. ~ al. v. Student) OuiJcngh;g RcgulAlory Agency Ptocedurc:.t: (SCRAP) cl aJ., ~allo on .,.ppe2J fr(l(fl the: ,).lmt eoun. 
PRIOR HISTORY: AI'I'EAL FROM TilE liN !nO STATI!S DISTRICT COURT FOR THE DISTRICT OF COI.UMBIA. 

DISPOSIT ION: J.46 F.Supp. 189. rt\'Crk'd And remanded. 

CA~iE St:~t~1ARY: 

J)R<>CEOURAL POSTURE: Appcll3nts. the United Sta:oe1 ~the lntcntatc Commerce Comminioa. soug.bt rc~· of II decllioo o( the Unhcd Stiles Od.tri« Cou:t ror the District o( Collm'l~3.. vthieh czan:tod appcllu assocl).lion'J ~i· tion for &n in;unetion probib11ing ,.,J!ro3ds (rom colleeti:ns a. swch:uge Insofar u it rd.:.tcd to cooW being tnnSpOned 
(or 1-urpo~ orr«)·tling. 

OV~KVIEW: Appellee aJSOCiillion filed suit sg;:.inst :a.ppdl.!l.."u, tbe United S'al.n an<J the lntmb:.C Commcrtt Commil; ioa. tcciM&: prclL-nir..uy !njmaion lo I"CSSJ'ain e:tf~tnt oft.~ Co:nmission'J ordm th2l •Uowed rai~s to C011•"t1a soi.U'ChMg~. Appellees argu~ lh:st lhe lntmtatc Commcr« C.ommi.ssion's (ICC) dcc:lsions. lnsofar u they declinnd 10 JWpcnd a 2.S pcrc:cnt su:c~. "'-ere unbwfu.l bcauu lhc ICC f.aikd 10 iDclt!dc • ckullcd coWor.mcaW imp ICt sta:cmcnt :u requi:rcd by t 102(2XC) oftbe NMion&l En~roo.-ncnQ) Policy Att qf 1969 (N6PA). 42 U.S.C.S. § 433:!.(2XC). Ap~Jl:Aou eh.:~llcnged oppctlc<s' stiJJ)(t!og to sue . .u-.;uiot lhlt the allcg4tloos i.., the p!C'.3dings u lO JU.ndin,c ..-."'• va.a-ue. unsubstant:Wtd. 2J\d huuffiCXGt unckr pricK ene Law. The cfuuict c.ou:n s:rantcd a prclim.in.uy fnj~ion. ~~rc:nding the ra.:cs. 1he rowt ft'\Crsoed Md rt'n\:u1ded, 1lnding, th.:~t the dismct COWt lacked the po14'er to •ct. No .... ~ in tte lca:isb.tl\•e hi$lory or su.n:~ocy U.-,pgc o!NEPA wu there"-"'~>' U:Mi:i!W.Ion thai Coogrcs, int~ co ~c to \be ftck:ral ~the po1o1ott tcmp0f3.~ty to Sl:s pmd ra1lroad n1es. 

OtrrCO;\f E: The: cou.~ re\·crscd c.~ jucf&mC~t ;.1.3d rcr~ l.bc QlC 
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TIIUUportutiOir Lll"'' > Rui/ Tt nluportu.thm > Rot~:J ,( T•ulffs 

(IINI) 5<<49 U.S.C.S. § G(l), 

TrtUUpDnt~tkHt Ut 111 > Roil TIDIUport,niQn > Rota;.( T•t if/1 

Ttt.UUJN)nt~tiDn L«w > R11iJ TnJnJp4Jtl13tion > RDutt:S & Suvl~n 

(HNl] S<< 49 V.S.C.S. ~ 15(1]. 

Admin.istr•tlw 1..4• > Judklol Rn·kw > Rn>i, W'IIbllity > Studinz 
E.twii'M.IMnbtl /.A ~~t~ > LitizlltiDif & Admbaistr11#•·~ rrocUllinp;.. JM4ldlll Rn·W 

(HNj) S« f 10 of the 1\d:niniw~:n:c Proccduu Act. S U.S.C.S. § 101 

Adminltttath·~ Lnw > Ju.dldal Nfflc,.. > Rn-l~"'·ablliry > S ttmdinz 

CMI Proudure > Justkillbillt)' > Sl41rdint > Jnj 'llry /11 F1ut 

£rni ronmrn111/ Law> UtlzatiDn & Administrllll•·t Pu:~cu.dint1 > JudldGI Rnin.· 

I"J'{S~) Srctlon 10 of the Ad.'!linbnliv-c Protf'dur-o An.$ V.S.CS. + 102. t«~ftn sur.di:t& 10 ob:ain]UdicbJ r(vicw >f 

ag.~ :tttion only u;>Onlhcu "bo C:3:l show lh.n the~ :w:tioa caused \ber.l•ir.jwy ift !Kt. • .r.d "here the 

3fkgtd injury 'A~ tO 3., il'l~c:.Jl qu.a.bly ... ithiA the 70to< Of intettSll to be PfOC«ttd OC' ~:Ubt(d by the .stalUCe1 lh.u the 

:agcn.!icJ Vl('rc clllhmd tO ~u,~ viob.tcd. 

AdmlnhtullhY' Lu .. ~ > Judlc.lo/ Rn·ln.> > Rn·J~·ubl/11)• >Siourdihg 

CMI h•udu, > J ldtlddYI(JI > St"ndinX > Ja}ury Jn F11ct 

(HN~J In lN.crpcung: •bjwy i~ (.te:~ u:x!e: f 10 of &be A~'"'e Proe~ Act. S U.S.C.S. J 702. standin, lJ ~ 

('Mfie<d 10 thow- ~ho C3..'1 show •t"CIQGOmic tu.'"m. ·Nor. c.~nlbc !xt t.'u! ftl.llly ptDOn$ $hue tbc SOlmC inju...-y be: s;uni· 

cicnt re.;a.\(ln 10 dasquali!y from Wtkmg w.icw o!iln ~g('I'IC)'S :tttion :my ptttOn who hol.S in(~ IUO'tt('d injW)'. 

Admlnh/lilth~ lAw > A:~nQ' Ad)udkf.Uion > Prthrnrlnt ActMI)• 

Ch.Y Prouil11u > Plcudint & Proctiu > PlnzdU.t' > R11lr Applir..otion ,(o lfrluprrtad~ta 

fHN6J Plc~ittp t'MlSl bc: so:ncthaq m<lf'C thln 2!1 ~K)W ~ ac:rcbt in the c:onulvabk. A pbinti.ff tnWI ,.J. 

lege thai be fw btm or v.ilJ 1ft C.a bt pertq:~tibly barmcd bytbe ~knJtd ~ ac:.Uon. not UW bC' QD iru,al.oc: •v

C'UtOSWICC$: i.n v.hkh be c.ould be aiTcctcd by the •tiC)"• action. And ic I.J CCIUOlllr de~ 1tw the Olllcptiocu mun be .n~c 

:md C:llp3blt or proof a: trilt 

Adminislf4Jhoe LAw > Judklo/ Rn·~ > Rn'kwtlltUIJy > SlJI.IIding 

CiriJ hout/Mr~ > J /D.ticUibillty > S141tdbtz > Cr~tu41 O.YrTkw 

[ln-."7] Tbt wm "it;jtq> b fact'" rcflcus. W SWUIDC')' rcquucmc.l off 10 o(tbe A~'~ Ptoccdurc Aa. 5 

U.S.C.S. f 702., tJw a person be "ad\'ttsdy affected• or "~-cd," and it KnU co diSiinaubb • pcn.on ~ilh a 4ltC:t 

sake in the ou~ome o£ =- litis~rion-e\•en though Jm-'11-f'rom a perSOn \\ilb :t mere in1eres:t l.n the ptob!em. An idcntlfi:t· 

blt! r:rifl t! ts enout)t for $Widing co li&Jlt out:. question o(prlnciple; !he triOc b the buis for :~undi.ng mnd the princ-ip c 

supp1ia the moti\•IUion. 

En~irl>lf.IIUifWI L..w > l't'allon•l U..-u-mo.ul PDikyArt > Cbuu/ ~nkv 

[lr.-l!J Set .::2 US C.S. ~ 4131, 
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En •irotun<.ntol Law > Notional £m·lrunmtJttDl Polity Act > (jtnaul (h•u vft"M• 
(lUl9) 42 U.S.C.S. 4 4))~ specifies tlut the poUc:ies And 8~U S<t fonh In the N:ttioo.U Eovitonm~ntlll Policy Act of 
19~ 9 ta."'C supplcmcnt:uy to those sec. fo«h in ulsti:lg a.:n:J-.criutloos of (t=eknf ~ies. 

£n·;ron.JnCStal lAw > J\'11tii:Jnd £;,nWtrmottlll Polky Ad> Gortnll ~..,~;rw 
(tnl10] 42 U.S.C.S. f 4)).4 instructs~ the l\a.doru.l Emiroru:oental rolky Att of 1969 (N£PA) $1Wl not in In)' way 
afrtct the specific starutory obliptions of..,)' Fedenl OC.grnt)'. RAther rh~ pro\i di:tg for IU))' whol¢$1.le ovemJlinJ; or 
pric r l;:,w, NE-PA ~quires 111 federal agfncieJ to review their prC)t:nt 1~11turory n.uthority. ndmlnlrtr:~tive rcguladons. Md 
ron ent policies :md proeodu:es for the pur~ of d~ennlnlng wbclhc:r the~ ~ any dcticlcncles or ~nslstencfes 
lhoein wbkb prohibit full compliow.cc with tbc: purpose$ and pro-.·IJionJ of!'lEPA and stwJ pcoposc to the Pmldent 
s:uc 1 meouu:c:s as m.ay be ~'"Y to bcU\J their 1lllhority alld policies in:o coa!Orm.ity 1o11-lth the in:cnt. pct'J)O$a. ltlCi 
ptO!Cch.:ta set fonb in ~"'EPA. 42 U.S.C.S. f "'lll. 

SUM~1ARY: 

After st:bS"o311lla11y all of the no:t1on's ~itroJdJ.. punu.tnt 10 the l~ltTJlllt Commw::c A<=l, Ole:d with lhe Jntentate 
Cor1.mcrce Commbsion for a proposed 2.S ~rcent sur·t.h3rt;e on nevly all fre ighl rutcs u lln interim emergeney meo.s· 
ttre :o produce inereoued rt\'C'rlues pe-nd ins cdoption of pc-Opoxd sc:lcc~h-t. pcno.aoent rate increue:s,. and after the 
Cor 1m inion rdu.wd to u:trdS< its powtr un<kr I 5(1) or the lntc:nu::e Commerce Act to swpcnd eM s-.:rdw'gc. but 
on:hed the proposed pe-~eot ra.:c Meuc<~ Juspcndcd for the .rta:utory 7-mooth period in onkr to in .. 't:Sti&:atc: tbe 
13w illness ohlXJrl ralc L~ thus pcnr.inill.; the c:o!kction o(aK surth:!J'ge trrtil the c:od orlbe 7-molldt period. an 
ac1i JO ~s:: tht Urtilcd St:ucs a.-,d 1hc: Coomlssion '-''35 fikd in W United SWes Dis;cri(t Court for the Distria: of Co
tum>i..t. v.-bacin m~.1ronmmtt1 pr01ectio:1 EJOI.!P' sough~ .t.,on:g olhcr relief.~ p:elimirw)• tnj!J:ftCtion tO I'C$tl"&in cn• 
forcemem oflht: Commission's on:kn aHowinc the ca. "Tiers to colltet the Jurehvgc-, 1k pWndffs, alleged th.tt (1) iu 
lnC'f !be:t$ USed the f'01csts, StrC..I!.InS, IUJd other 1'e50UtCC.S in 1M U'ell for camping. biking. nshinS. Md Sigbtkeiog. (2) 
Suc.J1 usc ~s directJy dl,lurbcd by the .11\h'etJO cn•• ironrnent.ll imp:.ct cuJ.ed by the nOn we ofrccycW:tle goodJ bfO\IJht 
abo I( by the surchar;e 01'1 )IJC.h goocb. thereby C'Mount,ciog. inc~IUC'd use or nonrceyc:b.blo KOOd,, Md (l) lhe Commb• t!or ·, on.icn tdWin.s 10 suspend lbc: surch.aflc: wtte Wlb.wt'ul bec.aw.c or iu t11i lt;n; to ioctudc an mvironmcntal im~ 
~ou:o-mtt~t u requlrcd by 102(2XC) o(lhc- NatloM) Ea"iroomanat l'oUcy Act of l969. requlriat roth a su:.emtftl u &o 
rnaj >r fcdcr.lJ ICUoas sipJfiQ:!lly Uf«~ina the q"~Ulityo(l.be bwu." mwitoo.mect. Oo lbc pbi:\1itfs' modoc !(K pre tim· 
i:w 1 inj-..u:Ktioa and W dc:(cncbms' ~lon todisnti.ss lhc CCMn:~bint. s th:o:·jucitc Oimic1 Collrt (1) hdd thaJ l.hc: pla.i ttiffb:ad SWldit\a to rue l!."'d the- court had po'OII---ct to p-a.'lt ao injuncr:ioa under the iropllch authority coofmtd by the 
Nu onal £nvtronmtntal Policy Act. and (2) SJ"Ulled a p~liminary inJunc:tioo forbidding tbc Commiss:ioo from permit· 
ling 10d tbc ra.i lro.)d$ from collectio, tbe $Urth3tge v.ith ~gW to &oods ~iog trllttported for purposes of n:cyt:ling 
()4t. F Supp 189). 

On dir«t :.ppcal, the United Sates Supreme Coun ~and mNnded. In :l.'l: opinlon by S~-ut, J .• it wu hcld 
lN.: (I) cx:prc»~ the view of (h--e ma:nbcrs o( the- court, il:l lig.I'IC of the alJcptions :a.s to the pblntiffJ" tlSe of «be aru's 
(OR iiS iCd stta:ns. and as tO the dirm dUn.&r~ o( s:xh esc calUC'd by the imposition of «he surdu:gc oo ttqtbblc 
too l.s. the pbin11r& twJ Ill me idly &lk;cd. and if they Pf'O\'ed the allcptions 'VI'OUid «tablbh. J;nnding, tO sue as pn-
K"m: "'.-<h'ttSC:Jy af'I"C'<'tcd~ or "'~c''C'd .. by a;_cnC'y .1Won .,..;thin the meaning or 10 ofthc Adminis:tntthoe Proccdwc 
AC1. whkb conrm standing to seekjodicW re"'icw of :~ge:nc;y 1ction. but (2) tlprQ)ing the view of six mem~n of the 
CQU)t, nC"o·mhcltu the Oi.nrict C-oun 13ekedjttrisdiction to trtttr the pl"fllmitwy injunction ae-in.u eoll«tins the ~our· 
chi11ge with rctazd 10 r«)"(bblc goodJ, 1incc (11) l5(7) or the Jntc:nu.:c Commerce Ac.t vcJtcd cxchuive pov."Cr in the 
Cootmission to swpc:nd nues, pending ill ruul ckddon on lhci:r ta..,.·fulneu a:'ld withdtt:w from chc judicWy an)' 
pre· :x:inins po'OIIcr co vant such rd lcf,lltld (b) the S:uiOMJ En\'bonmrnllll Poliq Act did ncK amrnd or repetl U(7) so 
., tl. • mccr.c to lbc fcdcnl coorts the po..,.u lcmpoca."ily to suspend lhc rttl:Nd r.a:n. e'--en l"' cbe abse:x.r of complivlcc 
"'1-!l the i:n~ stllcmcnt n:q~.oimnc:o:s ofcht ~ Envi:oo:ncnUJ Po!iey Act. 

Bl.xl..rr.~m. 1 .. joined by Dte:IJWl. J .. COfK'l.lm'd. c:xptCUio, tbc ~. .. rev.., ~Jut (I) the pi.&JntlfB ~ sundtog to ~tain 
the :ICtion butd on their 3llcg:llions of hum to th~ environment muhins (rom the Commi.uion's orders, and (2) .,..,th 
r~rd to de:cnnlnlna whethc: injuncth•e rtllcfwu wamtflttd, the pbintiJTs JhouJd oot be: required 10 ptO\'C that the~ In 
f:tet were injured. but only th.11 the environment w.u inju:cd i:t f.,cl :t.'!d lh:lt such injtu")' wu hTep:srablo 3tld $Ub$tMtu.l. 



;;12 U.S. 669, •; 93 S.Ct.2..tOS, --; 
)1 L. Ed 2d 2~. • • • ; 1913 U.S. Lf.XIS 20 

Dousf.u. J .. dis.se ud b p.ltt.J.Sf«laJ with thC' holdms thl1 th~ pWn:iiTs h&d stand~& to sue". br.n cxpres.si:lg th t 
\icw W; the Distrin Coort's decision l.hould hl\ 'e bn-n .ufumcd since the: polky of the Natiom.l f.o ,ifw.mrntl! Po) ty 
Act to protrct the ns\i:romnem a.nd n:uural r®u:-c:n wou :~pplkable to. &:ld s..~uld ha,·o ~ obser.'Cd by. the tnlrn talc 
Commerce Commission. p.1niruWiy in view or the impom.nc.e of cnvtroruncnlll problem" and thC' triti~l nttd for 
uunJportadon n.kj whieh .,..-ould tncourll&c lhc: shipment of line: ror recydi:nt;. 

White, J.,joi.Md b)' Burger, Ch, J., ~ Rc:Mqub.t, J., dWeotiog in poa:t, at;jilC'd thAt ( I) it 1hould be bcld tlu.t th-C" 
pl3.1ntiffi W:ktd SWiding to sue since they h.4d noc alleged the necess.vy iojW')' [n (ac.t to establish a justid!tbie CllJC ·tr 
contrO\'CI'S)', bet (2) 5$$Wnlng staodlng to auc. M\'tnMlw h " -:u properly bc.ld th.1l the Oisoict Coun lxked powtr lO 
nHd' L\c in jlml:t iOI'L. 

~t1Dl".l.l l. 1 .. concu:red W the hoSd.!ng Wr the pbi.r.tifT:s b.xl stwfi:t.g tD ~ bul 4!lmn!ed from~ ho&d1ng mar be 
O~t C<Mm LKkcd po'o'tt to l:u1X lbc prdimhwy infu."ldian, expre$$ir..g ~'w view t1w suth inju.'Ktion "''U "'ilhb .hc
cowt's tndi:aoml eqo.riu.bk P'O'\tt 1o ~t bl1nim irljuncri\'e r~JiC'ft;,) m.aiwin the swus quo pc:lding tirW jodidal•lc4 

tm:~irwion o(thc- !tplityofthc Commwion's :~Cdon :u the 511SpMS-io:l sugt i:~ lis:Jn ofdtt r«piretne:~ts of:..Y !'.uion· 
~ En\it~t P~i;;y An. 

Pov.·ell, J, did nol p:!!'Jcip3lt. 

LA WYERS' EDITION HEADNOTESt 

I ···LEdii'NI) 

ADMINISTRATIVE LAW tW 
INTERSTATE COM~l£RCE COMMISSION §203 

PI.£ADl..:G §II< 

tuMia: 10 sue - f't:Vi<e'A· of ICC action -sllffidca.cy of sl~

Ucad'noo:,( II 

The alt~.s in s rompb.int u ;o the .JWI(!i.ng 10 )Q¢ cf a wiroomc:nta.l proce<don ;roups.. dull.en2i:tg \he Jc:;o lit)' 
orth~ ln1tnWC' CO:t'\JJ';t2U Commi.uio:~·s rt:IUJJ.I to suspmd :, 1C"~~lp0nly sutdl.a.~CI b)' ~ or tht. twiilD'S railrO.:acb on 
ne.uty all frd;ht rues. in.ehx!ing !<\!a on tnnsportin; ~C)'Cbble mstc:riW. without the Commission's r..m b.3ving iJ· 
s:uc:d .a,, eovironmenml i"t''p3a stalt:mtnt u:w!cr 1 02(2XC) or the N:u.iOfl.)) En\ironmrnll..l Polley Act or J 969 (42 US• ;s 
oi)32('2XC)), Me sufficic:nl to withstand 11. mollon 10 dismi.n. \\>'httt: it is alleged th11 (I) the members of the pb.inti(l' 
£:10ups used the forests, SUt:.lnU, and other rcsol!rces in 11. tc-.rtJt.b. :m.11. for cnmplng. hikin:. fishing. and sight.SeC"ins. 1 nd 
(2) suth u'e w1.~ direetly di.stwbcd by lhc odvt ne en\'(ronmtnlaJ i.mp..t.Ct c.ausod by lbe nonuse of rccycl.1ble goodJ 
brou&bt !!.bout b)' the surdw'gc on s.uch goodJ.lhu..t cn~oun&{ng incre.ucd usc of noru«yclable t-ammoditie$-chc 
pleodin&~ lhw sufficic:otly :tllcging Ltut lhc pbin.tiffs v.erc "Qd .. "('J"5Cty .l!rccud .. or "qari~~ .. ~i:hi.n the t:\Ca.'1in& o~ 10 
O( l.bc Ad.'nl-tismtivt Pro.::t:dun A c.:. (S USCS 702). COtlferring stmdins to SC'd ; j!XticW ~view of ~cncy aaioR~ iJ: ucb 
alkptiocs an PfO\ 'cd. &he pi.Untiffs arc ~nchkclto J«i: review u tgviog su.ffcm:l ictjury in baby the Co.mmiuioa' 
.CI~ 

I•""LE4HN2) 

AD~,Il\'lS'TRA llVE LA\\' f220 

ri&)lt to rniew - injW)' i.n fiX! -

lludnolc: l2) 

Settion 10 o{ tho AdminiJtr.~tivc Proc«ture AC'I (S u ses 702) conf~ Sl:tndina lO obtllin judici:t.l re..·iew of OliC'IIC')' 
~C'llon only upon those wbo c;m s.how th:u the ch!!.ll t:ngcd a«ion b:u c:tusod t.bcm inj ury in r11ct. and only where the r l· 
legcd injury is tO 0..1 inl«ffi ~I)' ..., lthln the zone of in;eresu 10 be: prctmC'd or rea,ul:.rtd by lhC' stn.tutes th!l.t the 
sgenclu l\t'C cta.i~d tO h.:tve viol.atC'd. 

("""L&lHNJJ 

AO~IINISTRATIVE L\W ~120 
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rit)l t to review- i.nj-.uy in bee - cn\Uonmefl~\ inttrnt
Ht3dno;e:( 3 J 

Page 5 

Wid:! ~d 10 showing '"'injury in f~ct· )() u to establish ~omdin& to obbio judidaJ review ofo.;eocy action under 
10 ) (the Admlnistnali .. ·e Proced1.11e A« (S USCS 70l). stand.itJ.a b noc coaa.."Cd to~ ¥~'ho a.~ show C'COOOmic: fwm; 
:se,.becic and envi:ronmtttal wcU~inJ. like ctOnomie wcll·bclna, lli'O imponllllt ingrC'dJeou of the qua.llty or Ufc i.n 
socicl}· and the f~a th111 p;lllfc:uJ:u enviroomcnt:lllntcrC$b uc ~by the n':.lt\Y r.l.tbu llun the !cw dou DOC mb:c 
the-n leu ~t ofkpl pro~«Cion L'ltlxlgh lhc j tildi<bl pr«en. 
( " ' LE<HN41 

ADMINISTRATIVE LAW §220 
rigf'1110 re'o·icw - injury i:t f:tct -
He.do«<.(4) 

\\o'ith regard to *-owing ·tnJU."Y in f.!ct• 10 »to establish loundmg, tO obui.n Judieu..l re\·iew of ogency :tction under 
10 tft."'c Adromislr.l!i~ Procedure Act (S USCS 102), the f~&et 1M.1 mMly prnoo.s s.b.ue the JAmC tnjwy b 001 su.ffidcat 
tC':a.· on to disqu..1lffy from scd::inJ review o( £.1 a&cntfs xti.on any pmco wbo tw in fact sufrcrcd injwy. 
I ' "LEdHNSI 

PLEAOINO § I 

Heodna<c·(SI 

Pleadings must be somcthin& mote tJun u. i.ol t:nlow :.adcmk U«(:lJ,c in tbc c.on«i"-abk. { .. 'LEdHX6J 

PLeADING §114 

.ru:wl!ng to sue - ~vi~tw of ac!minb:nth·e ~q -
l le.1d.nocc.(6J 

W1t1'1 ~ :o p!e.ldin; sunding 10 obta.nj\M3 1cl~l review of .1gcnc:y IKdOu unda 10 of !.he Admi."liJtr.ttive Proce· 
dur1 Act (S USCS 702).4 plaintiffmw.t ~ltqe ltul he tw been or "',II in (.n be pattpU'bly hur.l<d by the chiJirnged 
2tt:!CY ~not Wt be c:m illUgiDe cirwm~es in v.hlch he could be ~.ITeetcd by the ll&tncy'• •trion: JUCh alkp· 
1Jon1 mUJt b< true a.'ld capable ofproo(at trW. 

['"LEdHN7) 

AOM1NISTM11VE I.AW t22J 
right l O rc-"iew- •wie""t'd persons 
Hc3doote.(7A}{i0 ) 

L'ndcr 10 of lhc: t\ dminl$t.'itii\'C: ProeC\!ure J\t"l (5 uses 701). "hkh providn th.a.! a p:non -~ .. ·CJ'lCiy 31Tected'" Of 
"aaarievcd'" by agency 3Ction U cn:~.kd to judk.W rcvic:wthC'f(()f, s;tandin& 'o sue is not limited to those who have b«n 
'"1i1 1if.untly'" cffce1cd by I!SC:nc:)' ac-tio~: an ldendtia.blc triOc b cnoY,;b for sta.Dding to fight OU! a qucstlon or princ::iplc, 
the 1riflc bc-i.'tJ lbc b.uls f« .sWidlng and L\t prindp~e ~~ tbc: moti\'lliOn. 
l '"llldHNSI 

Pl.l!ADINO §105 

s;tl,-,ciif\g to sue - c\idc:n« -
H<O<ino<<:( 8A )(SRI 
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ln :m :~ction by cnvironme.nul pro~crion grocr s duliH~ging the leg11ity of ccruin IKtion by the lntt'f'Stllte Com· 
mcrcc Com:nilsion lU to milrl»d ftdsbt 1"31(S. the Fc-dttlll Distric-t Coun cannot be faulted {or &.iling '10 ulr:e e\·idcrwe 
oo the issue of the pllliotiffs' sumd.in.g ~o sue:. wben: the eompl~i.r.t contained su!Tkcient 11.!1~1tions :u tO stMding, ani :he: 
issue ~c IK-fort' the coun on motions by the c!cftno!W\lJ tO dl$mi$S the compbim Md by the pl:Untiffs (or;, pcdimi · 
n.lry i:tjunction. 

(•"LEdHN9] 

f}.TERSTATE CO~tMERCE COMMISSIOS' f56 

fl<TERSTATF. COMMERCE COMMISSION ~liS 

STATUTES ms 

r:~.ilr0>3d rlltes - $USperuion - po\\'fr o! ICC .tOO couru -

Heodno~e:{9A)(99] 

1:1 an ~ion by en"iroomcnud protection groups c.MIIC'nging thC' l c<'~lity of the ln:cnt~t~e Commerce Commissic n's 
decision no~ to suspend 1 tempo~ $USC:hJ.rge by most of the n.:ation's r.~ilroads on ne.1rly 1111 freight t'3tes_ inc:1udtng 
1'3tc.s on tr.msportins rccydable m:tteri:lls., pendlnt ~Option o(pmn;m(1';t. sclccti\'e nte inerascs. :. Foder3l Dinrie~ 
Coun Lllcksjurisdic:tion to enter i1 pretUni.n:uy injunction forbidding t.lu: Com:nis.sion from ~rmitting Md thr rn.ilroJ. is. 
!rom coll«ting the surcbMSe iru.obr llS it rcl:l~CS to goods being transported (o: purposes oftC'G)'C,Jing- ootwitbstanding 
the Commission's i!.llcged failure to issue a detailed em·iror.mrntJJJ impJCt st•ucment under 102(2XC) of the N;ttio."l.lll 
En\'ironmcn~l Poli'Y Act of 196? (42 USCS 4)32(2:XC)). " t kb requires such i1 stlltemc.ot as to m..ajor fr.:!msl actiO'u 
signilie\.'ltly ;,ffeeti.ng the GU3Iiry ofth~ hum:tn r.wiro.;.ment-si;~ce 1 $(7) of the lnte~ale Commcrc.e Act (~9 uses 15 
{1)), whic:h :.uthorites lhe Commission to suspend the Oper3tion of proposed r.cw rail.rood nucs for o maxim~m o( 1 
months from the e ffeeti,·e cb:e thc:rrofpendlng thr ComrniSjion'.s d((erroitl3tion ofthc-l3.wfuJness of the new retes, \CSts 

cxclu.si\'e power in the Commission co suspend r:UC'$ pend in& its tio3l decision on their l::wfulness and withdn.w.s frc m 
the j udiciM)' M)' p~--e.xisting, po·1tcr to era.·n sw::h relief, 3nd sinc.c: the Niltiooa.l Emironmental Policy Act does oot 
amend or repc::l 15(7) st:b siltrttlo SoO 35 10 restore to the fedcf"l1 courts the power tt:mpot:trily 10 suspeod nil.ro3d r.n :s. 

t•"LEdf!NtO) 

INTERSTATE COM~1ERC£ CO:-..t~11SStON §11 & 

raHro.ld mtes - su.s.pension ~ power of courts -

Hc.ldno tc:tlO] 

Undtt 15{7) of the lnteNU-~ Commerce Act (49 USCS 15(1)), " 'hich \'~U exeluti,•e ?0"'~ in the lnten~te Co :n
mC'f'Ce Corr.miuion tO sus,pend the opcrntion of proposed new n il:o3d r.ut$ for:~ nuximum of7 months from the e fl i:'-""· 
ti \'e cb:e the:C'o( pcr.cliog th~ Com:ni.uion's dc:l«min:J.tion o(lhc l.twfulnes.s or the new mtes, the couru Uck powu 1 , 

gn..1t any inj \!nction against the collte1ion of new ratr-s before the Commission h..u fll' • .tJiy determinl!d the b.wful.M$: of 
sueb r;,tes. rcg.udless or whether !In injW\ction is W)Ug;hl before or :Uler t.ltc expiration of the mwtory 7-month pcrio I. 
!1M rtg;ardless of whether tbe injunction is $OUght ~g;,.imt the Commission ;u well iU the rniltoods. 

[•"LFAilN II) 

rmf.RSTATECOMMERCE C0~1MISSION §51 

rn.i.I:03d nu.:s - st:Kh:trge .... re:uooab!eneu 

H.-.dno<e:(IIAJ(I I B) 

In determining not to exercU-e its powtt under 1${7) of the lnl<:t3-Ute Commcru 1\ « (49 USCS 1 S (7)) to )1.1spe Kl 
p:oposed new r.ailro!ld r.\tC.S pending dctc-nnin.ltioo of tho bwfulne.u of ~uc.h r:u~ the lnt.en.we Co:nmerce Commi.: • 
sion's rrfcrcoce 10 .1. proposed ten'lpor.'lry wrcbug.e b)' n.ilro.lds on existi:~g (reig.ht ra:es. prnding <sdoption of pcrma· 
nent, selt:c-tivc r:t.le inc:~Mes, lU being "just Md tr3Jonlb1e" i) merely 1a pc-climirAoy !!.,S.)(3.Smcn~ to Rfusing to suspc1 d 
the surdt.."'rge, and does not rc-prcsent 11 final determin.11ion by 1)!e Commission 1h:i~ :Ln)' p:t.rtlcular rate is juSt and rea. 
sorub!t. 
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[' "LEdliN12) 

flo..'l'JCRST ATE COMM.ERCECOM~'ISS!ON §55 
surc.bMJ~- carti«·m!W!c nte-
He>doo1"!12AJ[ 120} 

l»l;c7 

In dctum.i:UIIs DOt co ntrd~ iu per--a unda IS(1) of the J.n:tastatc Comrncroc A« (49 uses I S(7)) to .)USpc:nd II 
ten pc:n:y surtb.vgc on mcrst ff('ight "'tes propo$C:d by na.ilt03dl pending detami»tion of the bwfulacss o f J.lKb su:Wrcc. the ln:.cnwc Commuce Commiuloo'$ i:lposi:tioo of mnda:d c:oocfuion1. inch-'ins .tn exp1n.tion eWe for the set :hatst 10 eoO,ddc wid• the: efrecth·c date of propoJed pennanc-nt. sd~ive me inauscJ, doc.s not tnuufonn the sur !h.lf'&O (ram 11 c.arrir:r· made mtc U'lto 11 Com.mi»ion·made n.:.c. 
I" "I.EdiiNll) 

ST ATU"TES §236 

Implied ~.-U - Nation.l En"ironmcnul Polley Ace
He;)dnOtr:( l l) 

The: NJ~illo:W Environ..-:lct~b.l PoUq • Att of 1969 (.;1 \JSCS 4321 et seq.) is not intended to n:paJ by implication 
31:1) other s:aru:c, 

[' "I..EdiiNI4) 

ADMINISTRATIVE L\W fl2 
Implementation of N.:~tion:al En...-lronmcnttl Policy Ace -
llc:ldnote:(I.Cl 

FC'dc:nl as_cncit.J iu\'C the primary U$pOCUibUiry for the i:nplanmutioa of the National Eoviron:nenlal Porie;y Act 
of 1969 (4lliSCS ;1n1 ct 5C'q.), 

[" ' LEdHNIS) 

ST A TUTES§ll9 

Implie-d rt'pc:~l -

H<>d...,.c:(I~AJ[UDJ 

Repeal of a. s.Ututc by impJi~ion lt. di.s(ll\'ore<L 

SVI.LABUS 

Tb: lntdlU:c Com~c Aa pcnniu nflro.lc:b ro file p:opo~ed ftcigbl r~~ol c: iocrc~s. with at least 30 d.tys' notice 
10 tJ,c lntC'f1lllotc Commerce Commi.ssion (ICC) Md the public bc(O« puni.ng. lbe eew r3tQ inco c!l"«t. 'The- ICC nuy. 
pi.l:l\12nt to § IS (7) oft.M Act. suspnld L'lc opetsUoa of the: proposed nates for :u lont u .SC\'etl months. In order to itt· \Uip:e: the lawfulness of the mti!'S. At the end of the sevC"n·month pc:tiod. the ~;.;UTicr ou.y put the suspended n.:.cs intO 
dTc !t u."tiCU th<: ICC bas completed IU inlo'ati.ption IUid (ouod the mcs u:d.awf\:.t Proetc<firtg undtt the sta.."\.1-0ty 
sdM mt-. substantially ~I tbe NAtion's nt~ds sou&ht a 2.S% sun:hargc on nci\rly a ll freighl n.tes, IU an emerac.nq mer sure to oblain incrt'.Ued tt\~llt;t pcndina tdoptloo of sdcah·r n.tc iflc:te:ucs oo s pcnn.analt b.1siJ.. ShlppctS. 
con pct.i!\& anicn., md other cntettSkd pcnons rcquestrd chc ICC 10 suspmd 1M tuirf for the SUMory soveo-month pc:txt Variou.s C"nvironmentAII grouf», iotludlng Swckntt OWirneina Rqul.uory Agcocy Pnx:cdl:rn (SCR.,AP) :aod 
lbe ~nvironmmtal Defense Fund. .appdk.'C1 ~ prousud t!w f1iltrt 10 smpc"Dd 1M ~>wdwgc "~"~·ould caUK their mn 1bc-n '"«onoml,, r«Ko:~.tion.lJ a."ld :~est.htl ic b:um, .. and spcclncaJJy.IN.t the new Btt wucru.re would d~ the 
U$t ) f · rec:ytbblc" matcrl2b and promo((: l.bt usc o(n.w a\2!a4ls lh.II Cc>m;x"'.C wid:! Knp. \!'.us tdv~ndy aff('(tiftg thr 
cnv ron.'nt11L On F~ry 1. t9il, the ICC iuued L., OJder armouod "S its decision not to su.spe:nd the suttharge for 
(he ,c\•m -month pe-riod, .md 01) Aprll 24, 1972. OttJcn"d the propo'Kd sdecti\'C inctUSCS filed by lhe earrkn IO be sus· pc:n.kd foe d\1: flilll k\om.-r:tontlo. period mdinc so,·rmbcT )0, 19n. :s.·'ld pd"miot'd the ~oll«tion ofth~ surcharge until 



P:a: ;c. S 
412 U.S. 669. •; 9) S. Cc 2405. • •; 

37 L. &!. 2d 2l4. "": 1973 U.S. LEXIS20 

ttw date. SCRAP fi led the prtsem sui: sr<:king, lnttr alio, n.n injwxtioo to rcstrllin cnforumcnt of the f'cbnwy I ar~d 
April 24 orders a.llowing the cn.rrius to collect lhc su.rc.h:u-ge. SCRAP. an uni.'1corpor.:te'li :usoe-lation formed by five tAw 
studrnu to enhanc-e l.be qualrty of the c1wironment. c;bjrned lh:~t il$ mtmbers ·suffered economic, reactttional~tod "' s
thttie hmn directly llS !I r~ult of the ad\'el'$t e.nvironmcnl.!ll impact of the railtrod freight strvc.ture," !Jut each of ItS 
members .... '35 C!Luscd to pay more for finished prodocu. th.lt cac.h o( its me-mber$ WC$ lht forestS. rivers, mou."ltal:u, tnd 
othc: natur3l rW>urccs of the W.uhiopon, D. C .• :ttr-a:md :~this Jeg:;~.lmidcoee for C!.mping. hikin&. fishing. n.nd otl tt 
purposes, Mid du! these l!Sts h:wc been ad\'Cf'S4:ly nffcxtcd by bcrc;.ued freight mes. The nuin thrust of SCRAP's 
compl..\int wu tlut the ICCs ordm were unlawful for failure to ir.clude 11 detailed en"'iroomenta.l impl(t Slatcme:ni u 
re-quirtd by§ 102 (2XC) of the N11.tiorul Enviroruncollll Policy Ac.t of 1969 (N"E.PA), 42 U.S. C. ~ 4332 {2XC). Th: 
Wec-judgc District Court (oUDd tb.lt .3ppc1Jees h.:sd stllndiog to sue. The c;oort !Kid th:t itS powu to grMt 11n injuoe1ion 
was not barred by A"ow Trt:msportallon Co."., Sou:hun R. Co .. 3n U.S. 6SS. be..-~use NF.PA "implicitly confers .11 • 

t.'tori ty on tt.e- r«Sc'r.'l COUI"'\3 to enjoin arty fedcr.\1 ~aion bkcn in "-ioladon of NE.PA's prOUdul'31 requirements . . . s.c 
Ions u t.\e rcvic:w i1 confin-ed tO 3 determhwioo 3$l0 whether the pcocc:dunl requisites ofNEPA ha\'e been followed." 
The coun concluded tlut the ICC's decis.ion not to suspend the surdwgc for the seven·montb period Y.11S ;a "'m~jor f, d· 
era I ~ion )ignj(i(;;L;'ltl)' .utecting the qu.1Jity of the hum:m cnvi.ronmc:nt." ouxt g.rnn:ed 1111 injuneti01'1 prohibiting lhc I• :c 
"fro:n ptn:nining" !lrtd the ra.U:03ds "from collectin&~ the surcbuge "insofu u tb!lt scrchMge tcls!es to goods being 
u~spon~d for PI!IJ>OSCS of rcC)'Ciiog. .. Jlr/:1: 

I. Appellees' p!e:adi.nts sufficiently :.Jlcgcd th.:u they wc:re "ad\'t'I'Soe' ly a.ffccted" CK ·a.ggric.Ycd" .,.,;lh,i.n the mW\il•& 
of§ 10 of the Administntivc Proccd!U'( A¢1 to witlat:lnd ~ rnolion to dismi.u on the ground ofbe.k of su:w!ing: to SU!. 
Siura C!~b v. Monon, 405 U.S. 727, distinguished. f'p. 683-690. 

(a) Standing is not confined to thou who show cconomk h3Im, ~ "U$f.belic :u:~J eovironmenu.l wtll·being. likot 
c:<onomic wcll~bcing. :trc-impomm ing:cdtttiU of t.~~ qu3lity of life in out S«lo::ry." Slu-ra CI:Jb. suprQ, a.t 734, P. 6::6, 

(b) Hc:rc,. lhe apptllei'S cl:timed lb.1t ;he S-prteifi .: Md 3J!rgcdly illcp l action of the ICC wou!d dircrtly h:um thct t in 
thd r use of the oatuntJ resources of the Washington ouc:t. Pp. 6S6.6S7. 

(c) Standi.'lg i.! not to be deni((f bcettusc ma.ny pcoplc suffer lhe same injul)'. Pp. 687~88. 

(d) It Cll.l'.not lx said on tht$t pic-Wings th:1t ;,ppdlces could not pro"'< their alle:;:ations., which. ifprovo!d. wouJd 
pb<-c them squ~ly among those pe:rsons inju~d in (;,ct by the lCCs osction 01nd entitled to review under Siura Ct:.m, 
supro. Pp. 688-690. 

2. The District Court l-.1d;cd jurisdiction to Wuc the injww:tio:t. Pp. 690-69S. 

(3) ArrO'w Tran.tport ctit>n, wpa. held tha:. Cong.:-cu in § I 5 (1) had ws~d cxclu.siv~ j urisdiction in th" ICC tO ~ U.S• 

pend r.~te.s pending iu final ~cis ion ~ their J~wfutness and had ddibc:atel)' cxtingujshcd judicial powc: to grant su :h 
relief; 5-"'d the f:!ctu:r.J diuin~tioru between the ituunt e;.uc ~d Arrqw Tr:JnJp<H'laiioniUc ~'l(OilSequ.cnti-:~ 1 , Pp. 
690-692. 

(b) The allrgcd r\OncompliMC'e by the ICC with NEPA did not gi"'< the District Coun au11:ority to gr.mt ~ injuoc· 
tion, u XEPA w:u no; intended ;o repc::tl by implka.tion any other stan:tc, :t.'ld :he polk ies identified in A"ow Tran: . 
pcm:tlon as the bul.s for ~ IS (7) would be subswltia!Jy u.'ldc:rmioed i(tltc courts wue found to lu\'e suspension pow· 
ers simply br<:3use o f nOneomplia.:oce with NEPA. Pp. 691~98. 

COUNSEL: Solicitor General Griswo!d ugucd the uusc for tht United Sat¢$ e• ~tl. i:n No. n-$3$. With him on the 
briefs wc:re Assistant At:omcy Gem:al Friv.cll, Ed.,.,.~rd R. Komun. Fritt R. Kahn. Seery Jo Chris.ti~ . .-'1.. ttnd bmc:s F 
'f<~o. Hugh B. Cox a:gu<d the CAuse for appdbnts in No. 12· 562. Wilh him on th.e btidJ .,.,.ttc Chl.rle.J A. HonJ.')' 
~11eh.\cl Boudin, a.od Ed"'Md A. K~tt'f. 

Pcta H. Meyers argued the uus.e pro Me vlee for Sti.MSer.l$ Ch:aJiengiog Rcgulo.tory Ageo.:y Procedures. o.ppcllee in 
bolh c.ues. With b.im on the bricfw:u John F. B~Jlll. John F. Dieoc:ll tu"g:lled the c:ou.se pro bx vice for En"·i· 
ronmtnl~ l O.:fense Fund ct :al. appdlces in both cues. With him on tho:: brit f wu ~nis ~·1. Ftanntty. • 

.;. Jerome J. McGr:uh filtd 3 brief for Jndepcn-1r:~.l N,tural (i~s Asso.:i~tioo of Amcri~ ns ~cu;s curl~ v g· 
in~ re,.·ers;sl. 

Edwvd L. Merrig:m file-d 11 brief for ~:ttio :l.ll Association ot~ Sccond.lr)' Matcrilll Lndustrics. Inc .. as <~mi ;u.s 
curiae urging :10i.rman.cc. 
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JUDGES: S:c:v.~ J., ckh\"etd the op?nion oflhc: Court. in which a~nnJ.n l!lld OIACkmun, JJ .• j olncd; i.n PlliU 14-'ldll 
of••·hid1 Doual.u and Manh:all, JJ,. jotnc:d: and in Puts 1 &tid Ill of...,bich ~.c. J. rod Wbi1c and Rdmc;uis.t, JJ •• 
joU ~. Bbckmu:l. J • filtd ~ c:oncumn& Op:tlloa, in "'hieh UrcML'1.. J., joiMd, post, p. 699. Oou;W, J., filed an opi· 
nlo'l dissenting in p:arl, post, p. 699. White, J.., lil¢.1tn opinjon dl.sxntt.Agln pan. in w!lieh OIJ:l:U'. C. J .. and Rcbn~ 
qui~ J., jolncd. pos:. p. 722. ~tanb.J.II, J_ filtd an opinion conrurnn; i.n pm Md di.s.Jmring in pan. pose, p. 724. 
Poo.-ell J ., 1ook no piln in the wnsldern:lon or d«blon o(l.be c:aso.. 
OPJSION BV: STEWART 

ore,ION 
( ' 672} 1' '.261) I'~&) ~tR.. JUSllCE STEWARt defi\·ered lhe opinion of the C.ou11. Under the lntent4tc Commerce Ac:r,.l.bc i:Utialh't: fOC' n:c inaeun tc:nW:u with the ni1t03ds.. 8t.1 in the ab$eou 

o! 1ptti&J pmniJ.S.ion from the lnt~te Commm:c Commission. :a rtl ilro~ sed:Jng 1t11 lncrcouc must provide At leur 30 
d3)'1" no1ice 10 1he Commission .a.'1d the ~blk: before puning tbc new r.ut illtoeffttt. 49 U. S. C. f 6 (3). 1 During th)t 
30. by period. \be Com:absion ["'673) may susptod the oper3tion oftM proposed nuc: for a ma.:dmum or seve-n mootbs pending [••2·'091 ln ln\-ntla,:ation ~t~d dtciskln on lbt bwful;oo:s oftht: new D!C:S. 49 U.S. C.~ U (7). 1 At 
t.Jx- :nd o~tbc U:Y'tn·monlh ( "674) r•••·262] period. the carrier may put the JUJpeodC'!d nte inlo dTtcl U."llns tho 
Co1 tmbsltm h~ ea:lkr tomplc:<.td its {n\•estiption a.-wj fOUl'ld the nlc unbwful. • 

Tide 49 U.S. C. § 6 (J) provides: [HN 1 J '"No cfwlgc shall~ rn.adc in lbc- ~¢.S. (1J"c$. &:ld dwgu or joint 
~tes,. fares. <Jnd ~"hid! luvt bee fikd lal"ld published by QnY common CASrit'r in cornpliance wil.h there· 
quUernem.s of (his section. except o.ftcr lhirty cbys:' notice to l.be Com:nWioa ~ to the public publlsbed as afo
rcsa!d. ~hid:. -.b.UI p4mly stl:t the~~ pt"Op05C'd to be m.atJ.c £n the s.chedule lht'n in forte o.nd the time wht'n 
the cha.n&ed nates.. fares. Of dwges will go l:n1o C!ffed: and the propOSed du .. "''cs $!WI~ Ulo .... ~ by printing Ml"' 
se.h«<ule:s.., or Wll be: pUinly indic=:cd '-'PO" cbe tcb:duks in force at the tin-~ and kept o~ to pubt:c iru:pec· 
tion: PrtNid~. lb~tlhe Commi:njon m.ay. In iu dlscmJon and for toad cause sho...,n. allow~ upoa Ius 
than the notice h(:rc:ln sp«ificd, «MOdify the! rcqui.""etn(:Dts of this J.«tio'ft in R"f ;xoct to pub1bhlna.. pos;dng. and 
fil ing, of t.:srifft.. eilhcT i.n p.utlcu11Ll" instM«J or by a gC'ntt:~l order nppli"-blc to spec;UI (lC' peculiar cim.tn.uur.ccs 
or condiljons: p,ovld~dfrvthu, ~ t.':< Com.:nbskln b ~ 10 rmke JUitsbk Nles and JqlJI.J.t:i«ts ffK 
tM simplifJC:atioo of stheduJes of n1a. fates. eh4.1bcs. and e1usi11eotion~ and 10 pcm1lt in s;uc.b rules O.lld rexul2• 
tions the tilin_; of .:~n o.rnendment ofoc duoJe in =Y ntc, f:itc, chattr. OC' clus.lfics::ion .... i~ filing; complete 
sched\lles covmn; ntcs. fates, cb.:zr&n. ot cl.!S$lfic.lttofts t)()l ctun&f<f if, In its Judgment, not incMSUtcn.t wilh 
the public interest.· 
2 Tille 49 U.S. C. § 1S (1}pto,idcs in pc:ni."'I'Cft1 ~ (ID.'lf •·\\"hcne\'C11.berc shaJI be filed whh the Com.mis
loiOn any schedule s;latin& l new . , . B le, (are, or ch.uge, •• , the: Comrniulon ~ tg,~ ... =uthocity. ehha upoa compl.llnt or upon its ~"D lnitia:h-e .,.,ithoo.rt co:npt.aint. .u oocc, ~d If i1 .o ordtn without answer or OCher 
fomul ple:!ding by the interes:cd aarrlcr ot CMrkn. but upon re~tc nOli«. tO enter upoa., hnrin;, cooccmina the- bwtUlDcss o! web~ rue. [ot) d:wre .• • : n pendina s~K.h ~ng and the decision tbcfeon the 
Commission, upon filing with such schedule and dcliwri.n& to lhe cmitt 0t ~ers affected lbc:rtby ~ su.:ancru 
in writing of its tf::UOM (or such s~ may from time to ti!'3t sus:pmd the: oper~Jioo of sueh sehedule and 
dc(ttthe usc ohueh me. far~. [or) eharge . • • , but not for a longer period th.ln "~ monlhs bc:yoad the time 
when it "••ouJd cKhcrwi.sc CO i.cto effect; met afta Ml bc'uin&. ,.belhcr CCJCn;)!etcd btfcn oc aner the r.ate, f.ut., 
(or)~ . , . ps i.o:o C'fTC!tt, the Commi.nioo m:.y mal:c ~h otdet with reft'reocc theretO ll would be proper 
in o. proc«dlns, irdt.io.tcd 11ftet It h.1d becOme effcctl\'e.. If the proe«cfi:ls tw DOC' been c:oodOOtd and ar. order 
made '•••i-..hin the period of~pcns.ion. the propoK'd dlans,e of rate, (llrC,(or) chsrgc ., • shall go Into dfC<t at the 
end of sU<h J)t'riod; but fn <.ue oft: proposed i.Dctc~ r;,.:c or chug< f<K « b rcspe<1 to tile ~ o! 
pcopc:tty. the Commission rruy by order rtquif'r the :Otrrested carrler or to.rrim to kfcp ~ccur.~tc D<count in de· 
ud ofall amounu 1cnivtd by rea.son ofsu<h iocrc;:ue:, spccit")"~'t.g by ,.nc,m and L-l...,bosc bchalfsuh ~b 
are paid- ~'"ld upoo comp~ioa of \be h«ri::& md d«Uion ml)' by f\ttthcr ordt'1 require the lntCf"C'Stt'd carrie Of 
C.arrierJ tO refund, -A1th fntetnt. 10 \he: personS in wflOSC bf!'h:ll( such o.tl'IOUnJs Wtft ~ SUC.h port~ Of Such (n.. 
ercastd ratet ot ~~by Itt decbioo sblll be' fot:nd notjustifltd. At ~y br~"inc in.Yohina; a ch~a;e in J 
n,e, fve, [or) dwse .. . aftt'f Scpt('rnbcf IS, 19·10, the butd~ orproofsh:tll ~upon the arric:r to show tb.u rM 
proposed ~sed m:e. rue. {or) ~ . •. is just 1.1)(1 R"2SSnnbk, mel the! Comm.i.uion shall gh~ to ttl< bouint 
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:md decision o( such questions pno(c:-ence O\'et all other questions peodjng bcfO<"e il !l.nd decide lhe $l1!1e IU 
speedily ~ pou ible." 
) Otber sututory provbions gh•iog Sw.ptruioo pOWtrS 10 the Commission include 4? U.S. C.§§ 316 (g), :; 18 
(e) (Motor Carrier Att); 49 U.S. C.§§ 907 (g). (i) (\Vlltrr Carrier Act); 49 U.S. C. § 1006 (e) (Freight For• 
\\o'll!ders Act). 

Ploce~ing under lhis regulatory scheme. on Otcrn1bct 13, 1971. substMti.:llly all or the rnilro.lds in the United 
Sute.s rcquMttd Co1nrni»ion ~!horit;lti<m tO file on 5 cl~>·s· notlu !'I 2.$% $U:h!h:uge on ne.vly .all frcig.ht rates. Th: 
r:~.ilr03ds soug,ht a J.tnUM)' 1, 1971, effecti\'t cbte for the new ra:f!S,. The surcharge wu propOS<d M M interim eme~ • 
gency r:te.uure designed to p:-oduce someS 2•16 million Mnlll.lly in increllCd re\'enues pending ;:,doption of seiC(:'Iiv : 
mlc ioere3Ses on :1. pcnnaoeot b.lsis, 

As juRifiQtion (or the proposed surch.lrgc. the railro.:tds llilcged i:ncrc--.uing costs 3nd .sc"·erel>• in:\dcqu.!ue rtvf'n 1es. 
In iu l.!l5t genenl th'tnue in<:re:&$oe ~e. less t!un two ye:3r$ e.uliu, the Commiuion hAd found: 

"The ftn:tneb.l eonditlon or1he n.iko;Kt indwtr)' 35 a wtole. 3..-,d the lioMCi3l surus or m.:t.n;)' indi\·idwLI cmim lY 
r.\il, must bt found lObe~ A cbngerou~ly low level. The p«dpilous decline in wocldng eapial snd $Crious loss of i
qu.idity !u.s rMucl"d JTW\)' ~itrs :o :1 truly margUW oper..tioo.. This h:lS been most elw ly du.wf\S.lnted by th~ ro:en: 
bankruptcy 11pplk:uion of the Penn Centr:~l . We thinlc lt uncJ.cnj~bJt th~t A nu:nbtt of [•675) other ro:wb are llP" 
proxhi.ng :1. simi 1M finand!tl crisis. • Exp4't~: ;\'(JS. 165!167, /r.tuas~d FrdghJ Rete/, 1970 and 1971, 339 I. C. C. 1:~. 
113. 

The rn.ilro~uis ~tllcgcd Uuu. sine~ the close of l im proe«ding.l.beir c~ts h)d iocre:ued by O\'cr S 1 billion on !\n ln· 
nuaJ b3.Sis, including S 305 million io £nCTe3St'd '"~"· wbi!e economic indicators such as d«reJ.Sed ( • • "263] wcrk
in:; c.apiu.J nnd [•-2410} lna~d debt obligations pointed toward an C'\'Ct· \lo'O:st'Jling fin:mci.ll condition. ' 

4 ~igur~ n:-po:tcd to the Co:nmWion lndi~ted Wit lhe net wo~kiog e~~pi141 of the Cl;us I nil.roods for the 12 
months endiot; Sc-ptembc~ 30, 1971, wu only$ 75.4 millioo. tapproxt.N:ely S 33.7 million less thM the 
)'t::l:-end 1970 fig;.ue. Long-term debt rn.uuri.ng within one )'e.\r from Septrmber 30. 197 1. W3$ s 43.6 mmi >n 
higher tM.n on D«embet 31, 1970, Equipment oblig;Mio:u 31 the tOO of 1970 were S 4,·148 million, or aim< !.t 
mic~ the tot.3.l in 1960. 

l.n M o.n:lt>r ch:ed D«.embcr 2 1. 1971. :he Commission ~knowledged the need., pMtkul~ly Of $Orne CUTicn., ( >t 
ir..tre~UoCd re'o•enues, but i.t concluded th:lt th-e day!.' notice Md ~ J A..'lUM)' I, 1972. cffccti\'o d.1u: "would preclude the 
publk f'rom effcc:ti\'e partkip.:ttioa.." & pte No. 181. lncuastd Fuighl Reus andCharg~. 1971, 340 1. C. C. 358. 
361. 'The COmmission .au>horizcd the r.UltoW to refile the 2.5% sureh~rge with not leu tha.'l JO d.:J)'J' notice. 4.-w:l u . 
effectin~ We no ea:lier lh:tn fcbt\Qt)' 5, J9n. 

On Janu.uy 5, 1972, Ll>je r.\ilrolds rcti!ed the surdt.ilrge. to become etrecti\'C on Fcbru.IU)' 5. 1972. Shippers.. co n
peting c~ers.. nnd odter hlterestcd persons reque:s:ed the Co:runWion to suspend lhe lMi.O'(o~ the s.wutory se\'
cn-month ~riod. Various en"·iroomeotal groups, indoding Students Ch.tiJcnging Regulatory Agency Procedures 
(SCRAP) and the F .. .rwironmenul Defense Fund (EOl-) . two of the :~ppcl lec:s here. protes1ed th4: faH urc to SUSJ)(nd tl e 
surront&c would CAU$C lhtir mu:tbe:1 "et()oomk [•676} ~c:re<l.tiO!W md .1estbetk. hMm." Spedtically. they claimed 
lha.l the. r.t!e structure 'A'OU.Id diSCOW'!I.,SC' th~ USe or *reC)'Cl.~bJe" tn:ateri.1ls., :t..nd prOmOte the U$t or new r1W mlterizlls th.3t 
eompcte with scrap, tbcnby ild\"C'rsdy affC'Cting the em•izonment by encour.~g.ins, u nWliTM.ttd mining. tu.'Tibtring. mt.d 
«her cxttT'ilcti"\'e ~1-\ities. Tbe members of~ ezw~rorunenul group$ were allcs,edly forced to p.:ty more for fini :bed 
prodtx4, and tbdr use o( forests And streanu w:u aUegcdly imp.l.ir(d because of unnec.css~U)' destruction o( timber 1 nd 
extr1\etion of ~w ma;erials. and the eceu:nu.lation of otht'rwise rt"Cyds.b!e solid omd liquid w:.ste .mlcri:Ls. The r.~i • 
lro.\ds replied lh~t ,.in« this \'r.LS a g<ner:tl r.~te io~;KM<'-, recy~l::.ble nutcri;ds would not be m3dc c.ny less compe.lilh c 
rebtive 10 other commodities, :tnd th:tt in th~ pu t een~l"lll r:ue increues h3d no1 discour.'l&c..i the mo\'emcnt of SU3p 
m~teric.ls. 

The Corr.miss.jon issued lln orOO oo Febru:uy I, 1972. s.bortJy befoto the surcharge would ba\'e automat:i.:'11lly b:
cor.ne effecth·e. II r~i:ud th:at "the r.tilro.1ds ba\'e a critial oe.ed for ~d.itionaJ rc\'toue from their tot..:r1tat.e frei!;)u 
r.1tes .'L"'d clu:s,es tO offset. in ~ reecnll)' incurnod lna'a$ed opc~ttns, t0$U.. • and llMOunc~ iu dedsioo not to s~: S· 
pe:nd the 2.5% surchMge for the sevt:n·month SU.Mory ~riod. ' In Mtkip.:nion of the proposed penn.a.'lC'nt $oClective 
in~ tO be filed by the niltoo)cb o.od to 3.\'0id further "'mpli~tion o(thc wiff~tCJ. the Commi»iOn .l.~cificd 1 ut 
its reru.s.1\l to> s.uspend '-''11..$ conditioned upon the ~rriers' ucting :u'l upir:~.tion d.1tt forth!:' st:rdurgc of no L:uer thit.n • une 
5, 1972.' The Commiuion (" • • 2641 ordered 1he inu~s.ti2Ation into (~677] the milro.lds' r.ues whlc-b ~ lxo:o in· 
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JUt ned by It$ DtttmbcT 21 order to be held in abeyll."Ke until~~ requesu:<l p:rmu.sion to tile tiK indJQ!cd 
per Nnetlt I'3!C [ • •2411) i:xteasd on a se.lectn<t bnit,. With ~ 10 the apptllc-es' mvironment:al qwn~u. t.'te 
Co1nmiuktn found that "lhe bwOI\'td genmtl inCJUSC" will b.wc: nosigni~t Mh'CNC: c:fT«t on !he ftlO\<Cntttt or U'affic: 
by mU~y or onlbe qtAJJ:yot'the t:um.m n:...-i.ror.mmt whhin the meaning o(lhe r.;n.tion.tl} En ... tron:ntr.tal Policy Act 
of :969." 

5 The order of the ICC U unttpOCte<J. 6 "1'be Comr.ti:),;on ~bo imp<».cd as a eoodidon on iu ~fusn.l to suspend the ociU$ion of L"KtUSC'd f'3!Cs "oa 
ftdgb: in tr.tlte:r bodjt$, Joe:ml..tr.\lkn. \'Cbidcs o:-coouMs oa tbs Qn, on export lnd import tr3ffic." Since 
wch iDc:JUIO had bee-n p1'l)pOS('d only by tbc wC3'1cm ""d southern eatrien 1M not by the c:a:s:em arricn. J.Ueh 
iQtrt:ua would. in l.bc Coz:nmis.s.loo's vkw, h.a~ dis:upt-=d cxislin:; pon ~1ationships.. Fin.:~lly, lhc Commb.sion conditioned ilS nt:(ion on the: provUiorl tb&.t the proposed JUtdw'g.e would not ap
p:y to $hipmcnt$ orit.na~i.ng pnor to f cbru.vy 5, 1972, and moving under tr:arujt :un.ngemcnts. The proposed pcTtrUnent sde<th--e incr(:3)CS, ""·mging 4. J%, v.ne su~eque:nll )' tilod with the Commission, ll.lld 

'VICoUS p#lin again rcquene-d Ltut the$c prOpOSed l'tes W.O be sw.pc;odc<l By order SCt'\'ed Much 6. tm. the Com· 
mis :ion did DOt tfUIIlhc rtilro.lds" ~tO fu\'C L'le sciC'«k'C iocrQSes go i.ruo cff~c on April I, 1972. ILS tbq·lad 
~.;h~ bu1 il allowed the eii.JTicn tO republish thci: ntnto b«ome dfecth-e on M1y 1. 1972, upon not lns than 4$ 
<.b)':' notice to the: public, The cmkn did l'q)UblWt the 1'3tt'$, IUld on April24, 1972. the Comm..i.J.sion c:ntcm14!1 onkf 
Jus; edina the prop<»td uledi\~ in~ roc the fuU SC\'cNno:~tb period 3.llo~"ld by statute, or to il!ld indudlng No
\'t::.l bet 30, 1m. ' The in\"C:Stiption fnto the incrwcd nles WAS condnloted. Sin« the setecti\"e: inc.reases wert: to "·'P" pl:u t the ttrn.poc-ary Jwdwge, at~d since rhcy h.ad beeo ~oded..l2'te Cocnmlu ioo modified iu Febn:wy 1 order IUld 
~ ori1'.ed dle: n.ilroads to dimiruc.e the June S e~pin.tion due for (•671) the sutch:l.rEc :nd tO coetioue: cotkctin& the 
su:c butc Wltil Noo.·cmbc::r 30, 1972 

7 The March 6 and April24 Ohkts of the ICC ue: unre:ponrd, 

On May 12, 19'7%, SCRAP flied the preknl suit ~!Jut the Ualte:d Sutcs and~ Cocru:uuion in the OU:oia Coun 
f<w I be Dinrict ofColumbil. M«i::t;. :tloos with other tc'l~r. a p~Jiminvy injunction lo rawJn enror~ment of the 
C01lunis,ion's Fcbru.uy 1 and April 24 orders aJlowbtg t.bc mlr0o¥h lOcollffi W 2.5% wrdsqe. SCRAP .staled in its :unende:d compWnt that it was MM uoinc(lc'pOttte:d ~:JOCbtioo. fOC'D'Itld by th-e l.aw 5tUdc:nu •• . 
[n S :p<c:mbtr. 1971 . (ts prinwy purpok i.s 10 c:n.'L~"'ee ..X qu.ality of the: hu."!Wl enviroflmcnt for i;s me:tnbers, and for 
all citit..--ns . . • ," To embli$h )tn.ndjng 10 trio& this suit. SCRAP rt'pd!ed ~y of !.be all~ions it: tbd mldc be~~ 
the •:omml.ulon in £x paru 111. It d~ t!ut c:;)(h offu membcn "'u'ffertd ce:onomlc, rect\:a.tioaal and acsthnic 
h:rn dir«tfy u:. rnult of the advme cn .. ironme:nu.l impxt oftbc nflro.1d &clr)lt strucCI:K. as moditicd by the Com· 
mil.: ion's Wiocu to d;au> in & l'crtc 181.'" Spe<ifica11y, SCRAP 3llc;ed 1hat e.:ach or iu mc:mbC'rs was ~used (o ~Y 
mOf 1 for tini1hcd prodU(U., tb~t ~c:h of iu me:mbcn ·tad l.ht (OfdU.. ri"'UJ. ~ mountains. and other oatUr.~~l n-
soo: ::n sUf't'OIUtldh\& the \\'as.hinBt«' MctrOpollun are::t And lit hb lcpl residence:. for ca.mptns. bildng. tbhina. 
sigh:st"t!ina. 3od other recr~orW (•••26S) (&:ldl ~ic ~- n.Dd dw tbc:sc: ~ h&\"1: been ad-o'C:f'SCl)' .,(. 
(«t~ d by \be: iDtf'C'::U(:d frcis,ht rate), th:.t each of iu me:mbe:r$ bre.athc:s the air wil.bin the Wll.Sbington metropoltb:lara. 
:md :he :uc:tt of his le¢ rcsidtnc:e: :and th:!t tbi t ai: tw sufTcrc:d iocfns.cd potl\doo aukd by lhe modifiod r.1:c StNG
hl:'c ,.,_,.;t th;t ~lldl member h.as btt:n forced to p3y inercUC'd axes ~we of the sums whkb mu.Jt be: c:xpenckd to dis-
pose of ol.herniK rcuJ3ble '-'~e ~ 

(•679) The m:1in thrust of SCRAP's ~p~t W&t tlut the Commi.uion'sdcdsklc» ofFe:bnwy I and Apri124, 
tnto ':1: u they dechned 10 s;uspend the 2..S,. wrdw"gc.., wtte unb'oO!"ful b<Qwe the Commiui<m bad fallcd CO Include A 
det11 led e:nvironrncntallmpxt JU{cme:nu required by f 102 (2XC) of«<K Nlliooal Envlroo:nentaJ Policy Act or 1969 
(NE>A), 42 U. S. C. f4))2 (2XC). l\."EPA requires such tt su.1macn1 tn "e''a'Y r«ommc:ndlrtloo or report on~ 
ro~ I :s,4Uu.ion4nd otMt nujot F~r.U :liCdocu Ji,s:llrteomtly a.fff'Ctinl; tbc quality of the human environment. . . • ~ 
( • ·1 '12) /biJ, • SCRAP ron1toded that bcause 1•6so) of its oJJe:gC'd lld ... crsc: imp.ld upon rtq-clina. the: Com."Dis• 
•ion' action whh respect to the su:c.h.t.:rgc roc..JCihlkd ~major federal xtioo sisnific:antly a.trcctins the envii'U(Imcnt. 8 S~C'Iion I 02. 42 U. S. C. f 4Jj 2., J!f'O'"idn in pntinC'ftt p.ll1; 
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lhc Congress 11utborizcs Md directs th.lt, to the fullest eX1cru pos.sibl~ ( I) lhe pOiic:iC$. r-eg:ub.lions., ttnd 
pub!\" l~ws of the Uni:ed Su:es ~all be ir:tcrpn:tcd :r.od Mimi.nh tCRd In ~orcbnee with the policies set (on t in 
this chlpter, :md (2) a.JJ 11.£tncies oftbe Federal Go\'emr.tenl sb:a.U-

"(C) in<lude in every r~ommrn<b.ti<m or report M pcop..l.131S for l.:g.islation Mel other nuj or Fede:rnl action5 
significantly aff('f;tiog the qu;djty of lbe hu:m:m environment, :t dtulled sattmt:nt by the responsible offici.aJ 10 

"'(i) the-. environmental i.mpxt of the proposed <~ctioo. 

~(ii) ~1:1)' 01dvcrse envitonm(':U.:.l effec.u which~~ be :t\'Oided .).!)ould the propoul be impkmc:ntcd. 

"(iii) alternatives to tht ptoposcd :.c-ticn, 

"(iv) the rd!ltionsbip between loc.11.shon·tctm uses ofr.un's C:D\'i:ronment Mod the tru~intc~n« c.nd en• 
}-.;u)t(:ment or long·term p:oductivity. <l.1d 

"('')MY irre\•e.rsible 11.00 i.rrtcrlcvable commi:meots ofreso'Jl'Ct'S which would be involved in the propos.:d 
<~~tion should it be implemented. 

~Prior to maldng any detai!~d stattm~nt. the re:sporuibl~ Fedet:!IJ offida! shall consul! with and obuio tbu 
comments of any Foder31 A&Cncy whidt has jurisdiction by bw or speci;sl expertise with respect to :my envil'l t.'l· 
t:J.entlll imp.xt im·olvtd. Copies of such sWemau :1nd the eommenu Md \iews oftlu: app:opriatc Fede1ll, 
Sw..c., Md local agencies, whi<h !'lrt runbori.zcd U> develop Md enforce etwiroammud s~ndMds. sh~l be nw e 
ovaililble teo th<: Pr~idcru. the Couuil On l;n\'irOOmtnt-11 Qu1!it)' ~nd 10 l_he pub lie , , . :io"!d $b~!l ~eCOn'lfW\)' I "'t 
proposal through the c.xts1ing: :.grr,.ey rc:vic:w pr~C$$oCS ," 

Thrtc .lddition.:1l envi.ronme.nul SfOU~ :tiJO appcllc:c:s ben•, were a.JJowrd :o in:(T'\·ene .u pl.UOtif&. md a groUj• o( 
r3ilro3ds • .tppc.ll:mts bc:rc. i:nc:r.•encd .u defcndMtS 10 wpport the: 2.S¥. ):Urc~gc:, • After ( " • "2.66] "single distri·:t 
("681] judge h!.d denied the d<fc:nd:u:.u· motion to di5miu :tnd SCRAP's mo1ion fo: ~ temponry r~tr.\ining order, t 

!.WUtOry t,);.n:e•judge district court w:u con\•entd 1""2413) pursu;s.r.t to 2& U. S. C §§ 2284. 2325, lo decide lhe mo· 
tion for n prelimin:ll')' injuDetlon :md lhe cross-motion to diJ.miu tho co:npb..in:. 

9 The: &wironmt'ntlll Defense Fund, ~ruion~d £"!'100 :sod COti.S(r.'3tion AS.SOCi3tioo. and 11.;3:,k Wcltoo L<::at;u¢ 
of Americ..\ inter.'tn<'d M plci:otiffs. The Alkga.tions .u to mt:~di't£ m.nde by c.:tch of thc.sc. yoops wttc simi! I!' to 
those m-lde by SCRAP. EOF, for ex1.11'1ple.I.IJeged M follows: 

"EDF Ms !'I Mlionwide mt'mbc:rsbip of ovt.r 32.000 persons composed of scientists. cduc;lton.. b\\)'ers 1 nd 
other ci:ti.u-Ds dediuted to the prolettion of our environment a.,d tho wlso uso of our n11.turlll resources. Elc.h of 
EDF's membas b.u 3 pt.rSOn:..l in:ert"St in W nui~:o!o:mee of a s:tfe. healthful, productive environment :u frc: 
from "~te .$Ubiwlces .as is possible. EDF's memb-:1"$ h.1\'C contributed fin~eially to EOF in p:ut $0 th3t th-~· 
nu.y olmin :&dcqu:ate rtpresc:lutioo of their l~£111Y prottettod enWonmenul inkfest.s. whicb ttpre.Sent3tion they 
could not o:htnl.1~ individu:t.tly 30'ord. ~c.h ofEDF'.s mc:mbc:o has under§ 101 (c) ofNEPA. "a rc:sponslt it!ry 
to contribute to the pcesci"\'Al.ion Md entun«ment of tbe environment.' which Te$JXI!nSibility they ful fill in p:~, 
by becoming a member of .1."\d contributing, to EDF. 

"The i~d freight r.~les 30d ch;u-gcs in U Ptuu. 281 Mod the continWUlc.e of tho underlying rate SO'\JI • 
Nie. W'hich di.Krimin.:uo 4&.1i.nst movernent of $oecon<br)• ( recycbble) nu:eri!'IIJ. will e\U$e EOF memberS in: i· 
.,..jdualiud injury~ nd .. ·endy affcC1 them In ooe or tnOC'c of their ~tiv'itle.s !."Ill pUti.rtH"l., S~cifi~.1lly. e3ch 
EOF membc::r: (i) bas b«o or will be: caused to p:~y mocc: for products in lho m.ukct pl.Kc. ml\do more expc:~ ive 
by both th~ non·UJc of retyc.lcd ~teri:t.l.$ in their mJ.nuD.cturc:. n:1d the need to usc comp.mtth·cly mo:e <o<r, ;y 
in proussi.ng prinwy DV.' nwer:i:sls a5 OpP~»Cd tO xcond..l:y (r«>·c.l.:~ble} mo.teriilb; (ii) Woe$ tM D.ltioo's fofl :sts.. 
rh'C'rs. sueams. mountains, Md o.t.~r rutur.\1 rt$0UrtCJ for C1mpin.g. hil:ing. fiJhlng. sightSeeing. .1nd Other «ere· 
atioo:al Md ecstbctic purposes. Tbe.st uses hllvt betn llJ')d will con.tin~X 10 be ad\'CfSCiy llffeaed tO the extecc 
lh.1t the freight r.~:e swcture. lU moditit'd thu.s far in ~ Pwu 281, enCOUTaS,d destruction of virgin tim bet', t loe 

unnecess~ exlt:l.etiOn of nonrenewable moore<". and tho di.sdtarge 11.nd nccumul.ation of otht'.l"'-'ise rccydahJe: 
ma.tcriills ... 
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On July lO. t972.thc: Diwiet Court filed &!1 opm»n. Y-6 F.Supp, 189. and entered an injunction proh.ibiring the 
Co nmiuioo "from perm itting.· and ~ n.JI:~ "from e(lll«tinl," the 2..S% Jt:rdwge "ins.oCM u that s~c rdlks 
tO t:oods be inc ~o6 for JN1lK»C$ or ruyctU:.g. pcodln~ futtbtt on:kr of this eOW1. ... 

10 The- c:o.:n db::-~ u mooc lh:ai pc1 of the: ~pbunt rclating Lo the Co:nminion's Fcl>ttwy 1 ottkr be· 
c:aUS<. 1h.!: ordtt had ¢Xpim;f by itJ own tc:rau on JuneS. Since the cnv~ groups h.a' 'C DOC. appc:3!cd 
from the judg.mc:~ below. v.c: lu\'C" before ll1 for rtvkw only tbe DiJUia Coun"J action with rq;;ard to thr Com· 
miulon's Aprii2.C Order lh11t 11llowcd lbc su:rch:u-gc 10 continue until November 30. 1972. 1'bt eotm abo woetodcd that si:ooc: the: Cocr.m1nioo h:ld taken no fm:al ~ction with rc5p«t to the 4, L% se
lective incre~UC, lhc l~wfulneJJ ofth1t tar[O' v.'Q ooc: ripe: foe review. 'The c:ou:rt 4ld. hov.'e'ou, retain juriJ.dicdon 
0\'U dtc ~to~ the rml! order oflhc Commission. 

Tbc C.OUrt fUU n::jrcftd \he COCitntioa thi.J d)e ~C'CS 'AUC "4ithout standjn& to SUC b«:::usc tbey IIJej;cdly had 
no oort than·~.~ interest in s.«ing lbat the bw is mforud,"' ld.. ~ 195, and dlstift;u~ our ~ntt decision l"l: 
Sl~.Ta Club v. MMton. .COS U.S. 727, oo the (•6821 bub L'tat. unlike \he petitioner tn Siuro Club, tb< ~vi.ronmcntal 
£11) :ps hm- h.1d alleged that their mtmbcn used the roresu. strelltll.. mountains and otbtr rcsou:tcJ m the Wuhi."\&IOC 
~~~~ ~d tha.t. this usc was disturbed by the' cnvitoo::nmtal impx:t Qwcd by nooUJoC ofrceyc:l.,ble goods. Second, the coun found tlut iu power to g':)Qt an fnjunction ~"»not twm:1 by our d«Uioa in A" ow Trc.Npon~ 
l.iol Co. v, Sow.tltun R. Co .. Jn U.S. 6SI, 667, ..,bc:e "'t: htld th31 i:t enacting. 49 U. S. C. § IS (7), Coosrc» twS [ntcn
nor ally ,,.utcd "in the COmmission dtc sole 3Dd cx.elwh-c po .... -u to swpcod'" aod ....;lbdrcw ·trOctJ the judkWy =y 
r:~cxisrift& powa 10 grv._t injuncti\-e rcfK( .. The c:oun rc.uot~ed dut NEPA "implicitly conrcn authority on the 
[• • ' 267) fcdmt) courts tO enjoin ony federal action W:ttt b violt:lon ofNEPA'J ptee(du:al ~imnc'tlts'" '"JoO l«<S .13 
the 'C'icw is confined to a ddmn~So:l u to "hctbcr the procedural rcquiJites ofNEPA tua .. 't been followed." 346 
F.S :pp .• !1 197 and n. 1 I. 

Finll1y, Nmint to tbc merits. lhc cowt oonctudcd lha.t the Commts.sion'• April24 deeiskM1 not co swpe;ld me sur• 
Chll 'ge roc the sbtUtory SC'\'tn•moa:Jt pcrio4 \\';U a .,.m.tjor fnkraJ ution s.iptifie;aody affectin& 1he qwlity oftbc humiUI 
CDV ronment.- ld., ~ 199. On the prtmh.e lhilt an environmc:oml lmp:~c:t s~I.Cmau is requited - ,.,ilc:ne\"er tbe attkxa tu
gllo~Jy wiU h.we 111'1 adverse ctwEroDiti<O!SJ b~ .. /d., tJ %01. the «Mll1 bdd tb&t "'!be dl."&ct oru ach·c:rs.c imp:!ct i.s 
sunicic11tl)•IUI to require a J~.a:cmen: in this c;Ue,· lhltl. 

The Oisuict Cou."t dcdl:ncd to s-~y tu ir.j~i,·c on:kr rmdln& cppe01lto t.'lb Court, and on Juty 19, 1972, nrE 
CH EF 1USTICE, :u Circuit Justice for the Distrk t of Columbia Clrwit. cknlt'd ~~:pplkariocu 10 saay the pn:Umi:wy 
lnju t<tlon. 409 U.S. l207. On ~mbcr I I, 1972, .,-c n01C<f probJ.tllc JurtsdJction or lhe .sppeals fi led by the f•6.Sll 
\:ni ed St:1t:Jo, tbe Commission, And the r.~ llro3ds. 409 U.S. 1073. 11 

1 I W'h.ile subsequent e\~nts do n.ot bcM dirc<tJy on the \"ltlidlty of &he OUuiet C~s ~joo bt &nnlinr; the 
prellmilwy tnju.'Ktion. they do hiptig,hl the problems tiW bcwn- io tM bad:grot.tnd ofthb 1itiptlon. On Oc1obc.-r 4, 1972,lhc Commi.uion stt'lo't:d iu ft1'CI'1 and onSet m. u. pt:rtt 181 approving. "itb JOmC C.X• 
c(l!Cions. the gmcnl ~s fi1cd by the nllro.ld._ /r.cuastd FrtJsht Rale.s and Cluvga. 1971, 341 I. C. C. 
290. In that report,. al:hou;b the Com.mb.sion P "'C: CJ.1aUI~ coru.idcntioo to ca~aul &SpCCU o(the n.:e 
inae.un. it d«llncd U> include a for.mJ e-tnitoruncnu l im~ JUtcment beatuse it concluded tMt itJ action.s 
·wm neithe-r WU-111}' nOr potentially signlf'icandy 11ffcct the quHcy oftM htm~U covironmcnt ••• _ .. ttl, •t 114. The .s.clccthe i.ncrc;nes were 10 become ciT«ti,·oc on ():tobcr 23. 1972. bu: the Com.mi.uioo dcl3)-ed cntil 
November 12 the efftcth't due for ntc inaeues oo r«)'d.ab~ co:n.-nod.ides in order to allow the wbml.s.$ion o ( 
commcots by inlcrestcd pouties. Upon the submluion or cri tlc::.l com.menu.lhc Com.-nWioo. in an 1W.tqM)~ 
oc-dcr urocd oo No,·cmbcr a. reopened cbc n'e prv«cdin& i:l £;c pc~re 181 (Or further C\'3lU.Uion ofth~ r.uc:s on 
rt'<)dshle commoditjcs. ~ ordc,red lb~ proposed selective w'iiTin~l!.SC.S on lhosc c:ommodltld suspended for 
lhc fu ll seven-mont.\ period :.tOoriztd by sutut: - until J\lne 10. 1971. Accordingly. with~ :o rt'C)'Cia· 
bk comr.'lOditics on votlich the proposed s.elective iooqs~ hM bcc:n )uspcnded. lhe Commb1ioo cxteodod U!e 
expin llon d.Me of the 2..S%.s~ un:il S\.ltlle 10. 197). tbc cxpCnlioo d.m (qr the wspcnsion of the sclccdve 
ioc:ttues. Bttt d'le Commission ac:lcnowled&ed that the powu co collect tPic surdwgc on lhcsc r«:}dable • 
tommoditlcs "'1U bum! by lhc prcJ!mlrwy lnjW'ld~ isslilt'd by lbc ()igia Court i~ !he pfeSCII ease t.nd wtnch 
b me subject of the prncnt 1-ppeats. Jn shan. lbc temporary 2.5% sUf'Charge would have bce'll in e ffect 
lhroughout this ~riod on r('C')'CI.able eommod.ltiel ~(or the Obu'kt Court's ~iUent Jl"'limhwy iajunction, 
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Whether the Commission dcliber:ndy contittued the surc.b.uge bc)•ond the time it "'Ould h .. n'C been suppWtk :f 
by the selective incr~s in order to gt.,.e the st!l'Ch.uge :t."ld the District Court's injunction continuing effect r nd 
thus ~void mooting, this litiption. Md wbctber the CommilSion act«! beyond its poY.'trs undcr 49 U.S. C.§ 15 
(7) by suspending W seleeti,·e i:nne.ues {Of :1 sc.cond SC\'C:n·mooth period lUld by IK:ati.og the Oistric:t Court': 
injt:nction as luving continuing: effr<r. ~c questions n04 "'isod here. No p.vl)' oow m:~ i nt.1.ir.s tb.u these W as 
Mt moot. Cf. Sou:Jtun Padfic Tumlna! Cc. v. /CC, 219 U.S. 49S. SIS. 

Both StU of ~tpp.:lltc$ fi led motions in the Distrkt Court: SCRAP 50ug.ht :. prelimilwy injunction :.g:tin: t 
the Commission's October 4 orckr, and EDf :md lhe otha iotC"J"Vtoing plaintiffs sought lea\'e to file an runc"n.led 
~d s:upplcmenul compbint and requestbd other relief. On J~wuy 9. 1973, the court deferred coru.idt:r3ti01t of 
the E-DF motions and denied SCRAP's request for 11 prdimi.ruuy injunction. The: c.oun found tfw a.s 3 r~lt cf 
tht Commission's No•ocmbcr S order. r.eithcr tho sctecti\'O ntc inc.rc.ues nor the tempornry surc.hn.rge could te 
ossessed O.") recycbble commodities. Consequently. the coon found. no injuncth·e rdid V(;lS justified as to tJ:ose 
rrweria.ls-. While tru: peiTII.Ment nte Increase .tppro"ed by l.be Commission in Ex pane 181 '"''3S then being • ol· 
lected on shipments of ill. I other commodities, and .:Lithougb tho Commi.uion h-"d eoneed~ly (:tiled to file 111\ 
imp.xt smteme.nt.lht court c~luded thou · the danger of an nd\•enc impx:t a.ppe.us to be $Ufficiently specul t· 
live • .. that it would bo u.nsou.M to grant prclimina.ry ~lid.~ The «MJJt continued: "The n-cord indicates tlw 
m!U\Y 1'3ilro;sds 4tC in dire fiiWlciA1 nnits- some on the w:rge or~Vauptcy- and badly need tbc: tc\-enues 
now bc.-ing obWned unckr the Commission's rnte increase. The i~tdSe -"mOunts tO some$ J-40 million per 
yc:a:, and "''ffo this re\•enue flow b:alted it could not e.uily be recouptd should it b!et" :tppe:!.r t.Mt no ~EPA 
stmemcnt was OecusJUY." The merits of neither tho Com.mi..uion's Oc-tOber 4 order nor the District Court"s h l U

:11')' 9 dcc:is-ion are befoce us, 3.nd we ~cfore cxpn-ss no opinion on them. 

On ~h.y 7, 1973. the Commission scn'td iu t1rul environmenul im~ct sta!emc:-nt rc.bting to the s.elecrh e 
rate incr(::t$eJ: on r«)•c:la.ble commodities.. It co~luded Uut the proposed increases "'-ould luve no signifitu.l 
3d,•crse tffeet on the: c:nviro:unc:nt. Coc"eodlng tb~t llte imp3ct swemem w;u in.xt.:qu:lte. EDF 3.-"ld SCRAP 
sought to enjoin collection of the selccti .. ·c: nte incrc;ues. On June 7, 19iJ, the District Court temporuily at· 
jol.ned the railrNds from eollectin& the sclea.h·c: incn-llSCS on l'tC}'tl~lt commodities. On JuneS, 1973, THI: 
CHIEF JUSTICE. as Circuit Justk.c for tbe District ofColumbl:t Circuit. sltl.ytd the District Coun's injunct:lol 
pending (ur\.~cr orde-r of this COt.-rt. 

[••2414) II 

I* • '268) ( ~ • • LEdHR I] {I)The appell~ob th.l.llenge the appellees' stutding to s.~ ~~.r&uing that the: llllez;a_tioru n 
the pl~i.ngs llS to su.ndint (*684] W\"Ce vagut', u."U.ubsu.nti:lled, :~nd insufficient under out rt'Cent decbion in Si<tro 
Cl~b "· Monon, nJpra. The lppe:llees respond th.ll unlil:e the pdjriooer (' '2.; IS] in Sitn'c ( '"6.&5) Club, their 
plc:~ing:s sufficiently :!lllc:gc:d l.b:~t tl-.ey we:-c '"4th'trsely ~fTected" or ":.gg:ric:wd" within the me:ming of§ 10 or the 1 d
ministnti .. ·e Procedure AC1 (APA). S U. S. C.§ 702, u u.."ld they point spec:ifiQJiy to the :.llegations Wt W it members 
US<."d the (orests. suums. mou.."ltllru., Md olhu resou:ces £n the WW.i.ngton mctropoliWIIUU (or C!lmping., bikiog. 
fishing. n.nd sighu.ceins, "nd tb:~t this use was d1$Wlbed by the Qd .. •ene cnvironmenta.J imp:tct causod by the nOOtJj(' ••f 
recydablo good' brought "bout by"' rate incre-.ue on those commodities. The District Coun found t.'l.esc: llllcg:uion$ .ur. 
fi ci(ot to wi1hnn..nd "motion to dismis.s.. We ltJ:Rc.. 

J2 Like the pecitioner in Stura Club, the appcltt'Cs bcte b.uc their sanding to sue upon the 1\PA. S U. S. (:, § 
702. wbkh provide$: 

(J-fN3) ";-\ person suffering let!ll "lOa& be~ we of agency l!ction,. or ad .. ·ersely Mfc:cu:d or <l.ggrievc:d by 
<1gency action witbi!l the muning of a relevant $.~lute, is cn.litlod 10 j udicial review thert<Of ... 

The: petitioner in Slurc Club, "al~ :.nd long-e.subli!Md otg:~.nll3tlon. with 11. historic commitme.ot to lhc c~\S~ 
of protecting ow- NA-tion's o:uurnl heritage from t!Wl's dcpred3tioru," 405 U.S.,IU 139. sou&};t a decl.amlocy judgmer t 
Md a.n inj~ion to restrain fcdenl offict:tb from lppro .. ins the creation ofu tttenti \'~ ski··cesort ckvclopment in 1he 
scenic Mintr.tl King Vatt(y oftbo Sequob National Forest. Tho SiC'.ITll Club cl.!limcd Jbnding to 11'13inta.in its "puhl!c 
interest" laws-uit bec:OllJSC: it had -4 ( • .. 269) s-peci-1l lnterest in lhe coMCrv.ltion and the: .sound msin:ou.'1U of the 
n:uion3l parks. gL"''tC rcfllg.u ~forests o(tbe country . ... '" ld.. !\I 730. \Ve held those O!lleg.ltions insufficient. 
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1 •( S6) ( • ••LEdHR2) (l]R~t)"in& ~ o.11 prior ckci$5oc.s ift Oma Pr«<:Uing S.U.1~e v, Camp, .l91 U.S. 150, .1.nd 8r:.r.tJW v. Colluu,l91 U.S. 159, we bdd that f 10 of1hc AI• A [I"C'I4) «~nfurcd Jtandlng to obtainjudlc.i~l revie-w or 
agc:r cy action ooly upon those who c:ovld Ux.w •th,u the dlolllccgul-=tion b.1d cawed tbc:m 'i=lju:y In bet,; and wb~ 
~ :Jlcted injury wu to an inttrc:st 'atpb!y within tlk z.ot:~c: of in1nnts to be proc«lcd or regu1.1.tod' by the sututes th!.t the: ~~.gc:nc1~ v.cre t 1Ahncd to h~\'C vlol.l.ted." .:os U.S, At 733. '' 

J3 M m s;~,d Club, it i.s UMC:«"Wlt)' to rr~cb M)' question conccrnina, lbc ~ope oflbe ":b)Qe of itl.ktCSts" test or its a.ppUution to this USC'. lt b tmdispu-.cd ltw lbl: "envirOC'lt:ICnlll i.o:.crest• WI the appc.Uces seek to Pf«.CCI b whhin the intcrest.s to be procm.cd by llo"EPA. end i1 is uMeteuary to consider the w.riou.s alleptioru or <eonomic h.lrm on wbleb lhc :tppellc:es also relied In their plad~ and which the Go-."tf'Dm<nt c~ arc oua5de the in~ pwposesof"-"EPA. 

( • ••L£dHRJ) {ll ( • ••t..f.dHR4) {"Jil!N5) to :Oterprt'ting "injUI)' in (3e1" we m:.de i1 clr~ th:u )LOnding v.'lU DOC con· fin~ I to thou· who eouJd show •t'Cooomlc hltm." ~llhouelJ both Data Proc~lnJl Vld Barlow had ift"'OhU dut kiod of 
injl.t y. Noc. \\'t' s,ajd, could lhe (xt ~~ auny persons shared the~ injury be sufficient rellOO co disqualify from SC"ell:ing, rnicw of an a;:ency's 3elion Any pc:rwn wbo tud tn fact suffered lnjt!l")'. Rather, Yoc expt41nod; "Aeuhedc and cnvi""OnmcotaJ ....-ell·bl!ifl&.like economic w~U-brill;.. 1rc im:port&n( bgm:lk:naorthe q\Wity o!lirc in 001 50dcry. llnd 
\he lacl cbd ~ul.a: cnviroa:nftll1l i:ntaetb arc sh.arcd b)' the fl'la.ny ralhcr than the few doc:s not mskc t.hcm leu dc
KC'V na of legal protection tlu-out)l the: judkbl process." IJ.. ~' 7l4.COftSotQuc:otly, oc.i\ber the bet lhat the ~lkes here 
ct..U: led ooly • ~to t.bfir ~UC and ea)o)-ment of the n.ltl.lfll resourttt oftbc Washington iU't". nor the "a that all t.~S: v.ho UJC lh0$C (• 6,7) raQW't.C5 Suftc!'fd the ~:OC barm., dc-prhU them Of .st.'lnd1ng. In S!ura CJJ:J/1, thoup, ""'"'C "'m: on to strns the impotU:'ICo ofdemonSU'3ting t.i.a.J the p.1l1)' seeking revio"' be him· 
kif t ••2416J ~ong the injwcd, (or his t.h(s reqult'C'mcnt tlut &1\n alitip..,t a direct stake U:! the COO~'t:rSY~ pr.:v :nu the judicbl process from betomiog no men~ a \'Chicle for lfle 'o'i."dbtion oftbe value In-terests or con· C'em:d bystandc:n.. No suc-h specific tnjury w.u :alleged in $/r"o Club. In that t~UC the ancrted bJ.nn Mwill be (cit diro tly only by 1.hoK who we Mitlcnl King and Scquo!ot Natioc:W Puk. and !'Of \frobom l.h<- acstbctk and reerealiorul '-a.!u :s of the l.rQ ~in ~ k:neMd by the highwty and ,:ki r<'tort," ld,. al 7J$. yce "t.'l-c Sierra C lub !.ailed to oUcgc '!ut ic 
or it1 rncmbtn would be afT «ted. In any of their cctl\•hics or JW{lmes by the: ••• dC\'tklpt:::enL ·Ibid. H~ by con· tn).t the ~II~:CS cWmed th21 the s:pcdftt and allqocdly illtp:J K'lioo ohhc Commiuion Yo'Ould dirtttly turm them In 
theb use of the n:t:u:nd n"$0\li'CC.S of die Washlna:(oa Metropolitan Are.a.. 

Unlike the .sp«:if.c and ~l)' lin\ikd ft'dtn1 action orwhJcll the petitioner compl~in«t in Sl~rra Clu&, the 
d u1 tntt'd .a;<"ncy action In thb ease is appUablc to Jubstat•ti~lly [• ••270] aU o(tbc N~on·s r:~~JI~. aod thw. altqcdly~ ~ ldvavC'nvin:mma:lt&llmpo;Ktoa alltbec.atunl r~ offhc:coursuy. R.alher&Mn.a Jlmhed ;roup of P' nons "ho mcd 11 pk1tuetquc \'11ley in Califomi11. all persons wtlo utili:zc the scenic rcsoufte' oflhe COW'ltr)', "-'ld 
lnde:d :.11 who bfc:;~_lhe iu atr, could cWm barm $i.mlbr to dW l.UfCcd by lhc c:nviroommtll ~here. But\lo'(: bJ.\'C: tln:ldy nude it dear du: s:andiftl is nor to be denied ,.:imply bcqux many people. sutTCT the umc Injury. Jndeed some 
ofth: c.u~ on v.blch we relied In SitTrtJ Ci11.b dcmon.J!ntcd the ~tent f.K"t tbt penons [•613] AaO$$\hc N.stioo coul t be :ui\'CI'SC'Iy a!fec-t..cd by major govcm."''''C1'lb! ~ru. Set.~ g. EnvUOMtUIIt:l D~fuue Fundv.l/ardin, 428 F.ld 1093. 1097 (lnlcruu of consumers ofTcc(cd by decision ofSecreury of AqirultUR rcrUllng co suspend rq£st:n.~ liQrl lf certa!n pc3tlclda coa.tli..,lng DOT); /hod~ v. £wittg. lOS F .ld 610. 6;) t-6l2 (intCTeStJ of cocaumcn of oltomiV• &ric in fair la.bcUn& or product rqullkd by Feden~t Security Admin.htntion). To deny sundio& (0 persons who Ate: 
in (a:: l injured si.mplybccausc m.anyothcn ucalsoinjuml, .,..ould mc.;u dw: the m1$ injtuiousmd ~ Qo.,·. 
«n:1 cnl ~ «Nkl be ques:o.iono:i by nobody. We ~0( ~ccpt tlut cooctusion. 

But t.'loe lrtiury al!eg.cd h<tc i.s abo very dln'cn:n:. !tom 1tw a: Wuc:: m SJurtJ CJ:dt ~ httc the: llkpd injury t0 
\he c nvironment b far leu direct a:'ld pnttptibloe. Tbc pctitiooc:r there compli1incd about the construerlon of a. spc:c:ific proj•<C that would direct.Jy uffett the Mineral King Valley. Hct'C'.lhc Court waJ ukcd to foUow a (ll:" man: at:cc\L!ted 
line: )(~lion CO the c~l injury or~hkh ~ appdl·tfl «~mpl&iocd - ~ general r;ate incful.e Vo'Ou1d allegedly caus' lnc:reued we of nonrecydablc commodities as compMed to recycl1ble: goods. thus rcsultint in the n«d to u.st: 
~~ rw:W'a.l rcsour«:J to produ« tuch sQOcb. $OCbC of whkb rt$OUrttS mi&frt be ukca from thc: W~ .ara. 0\.'ld 
~ tins in core refuse that might be dlse3.rdcd m nation31 p3rla in the: Wasbingtoo IU'C.,_ The railro.:.ds protest lhat the llPP< llces could never prove th.oJ.a geacnl inc:rusc In n:c~ would ~ .. -e this effect. lind they contcDd ttw \bdc llkta· don: "·en & ptoy :.o avoid the ocoed to sbow )(IQ)C injury' in f.:~ct. 
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(" 'LEdfUUJ (l )(' " LEdfiR6) (6) ( ' "LEdHR7A) (7A} (" 'LF.dHR&A} (SA} Of course, (HN6) plead
ings must be somrthing more th;m ..n ingenious llC'4demic exucise in the conc<iv:sblc. A plaintiff must lllkge th.lt t c 
tw been or will in fact be perc:eptibly h:umed by the c;h~ll<ngro agt'nc.)' oc.tion. {"689) nm Wt he am im~nine cit· 
cumstances in whkh ~ c.ould be llfftcrt'd by the :t.gtney's K«iOn. And i1 Is cqu:.Uy cleM lh;,t the :aJieg:tions must b: 
trvc ~nd ~pabJe ofproofllt trial. But ·we de3.1 be1e s bnply wilh W ple!di.ngs i.n whk h the appoeUtd alleged !l Sptoe fie 
lU'Id ~rceptible h~ lh:l~ distinguished tbc:m (rom oth« c itiuns "t.o ( ~ •2417) lud not~ the-naru:ral rnourcet 
tlut were clllimed to be affec-ted. 1• 1(, :a.s lbe l'llilroW oow [• ••21 1) .usen. L~cse allegations were in fact untrue. 1nc:n 
the :~ppdla..1ts sbouJd h.a\<c· mo\·cd for s.ta"nm:uy judgment OCII.he sundin,g is:wc !lnd demo~~nted 10 lhc Oi$lrlet <At n 
thJ.t the lllkptions .... ~re sham '-!1d rn~d no gtnuioe Wue off11et, u We eMnOt .U)' on these pldodJng~ th~1 the :sppe I~ 
( "690] could not pro,·e their llllcg4..'ior-.s wbkh. ifpto\•cd_ would ph..:c them sqU!I-'"C:Iy among those pasons injure. I in 
fact by the Commission's action. ~md entitlcd under the cle.u import of Slur a Oub to scC'k revie\'o', The District Com 
"'~ concct in d~nying 1he 3ppcll;mts' m~ion co dismiss the compbiot (o: (aih::re t<'l :tllege sufficie-nt sbnding to brit s 
lhis lawsuit. 

('"LEdHR78} (78) 

lll 

1·; Tho GO\'«nment urges us lo limit rta.'U!ins to those who h:l\'c been •significantly" at'fcctt'd by !lS,tney IC· 

tion. But, C\ 'en ifwt could begin to define wbat such a test would me:m, we think it fundamentsJly miscon· 
ceiV"ed. [HN7] •1njwy ln (~" reflcc:ts lhe statuto~}' rcquin-ment t!w a p.!rson be "adversely :~.ffected "' or "~:

grieved,"' Md it sen.-ts to distinguish a penon with :s direct sW:e in the outcome of ll litigation •• even lhougt 
small - from a pc:rson with a mere interest in lhe problem. We tuvc: n.l!ovoed imporun: in:ert$U tO be vindi · 
~e-el by pl:tinti tYs with oo more ~~ suke in tbe oc,:t.tom< of An action than o. fmction of.a \'0~, St.! &:l!ur v, Cur. 
369 U.S. I 86: :t S 5 fine Md costs. S('IC ,,{t(}()'K·an v. MlU){and, J66 U.S. 420; 1md il S 1.50 poll tAX. Htvpu \ . 
Virginla Bd of£JuJlon~, JS3 U.S. 663. While these c~ were nOt d~ling s.~ifi e::~lly with§ JO ortbe AP. \, 
we S« oo re.»on to 3dopt !1. more res.trirth-c interprt'Wion o("lldverscly 3ffecud" o: "'a.g,grieYed. HAs Prof~ or 
lhvis h3S pu1 it: lhe b.:lsic ide3 th:tt comes out in numerous c:ues i~ that an identifiable trifle is enough {or 
sunding 10 fight out !1. question of pri.nciple; the trifle is the- b.uis for sunding ~"'d the principle suppHes the: 101> 
tivation." O:l\'iS. S~nding: T3.'\'J)Jyt:rs :tnd O!Mrs., J S U. Chi. 1- Rev. 60 1, 613. s~ also K. O:wi$, AdminiSU<t· 
th ·e l.nw Tft';stbe U 22.09· $, 22.09-6 (Supp. 1970). 
15 The ~itroods objecl to the filet th.:l t tbe :Ukprions were: not mo~e prccJ3e •• th:tt no specific "forest" W31 
~med. ~tlhere was no :wer1ion o(tbe existence ofn.n.y lumbering cmp or other e>.trocth•e fllcili1y in tho ; ll'~ 
'Thty eb im l}-.3t they b.ld nl) w:t,y to w wer stXb allegations \'t1lich wae wboiJy Mmn or specifics. But. if· h:u 
wt:re ru)ly 11. prob!e,m, the milr~ could b;)\'C mowd for !1. moro d~f~-nilr ~t:ttcmen1, see Fed. Rule Civ. Proc . 12 
(e), and ce:uin1y nonna.l civil discov~ry dtvkes we:e !l.\'3-ilab!e to the nil.rol.:U.. 

t· • "LEdHRSBJ (SB}SimU.arly, tho Din riet Cowt c::annot be f~uhcd for f11iling to Wco evidence OD the i.s
sue of stmding.. This~ Q mc bc:(ore the c-Ourt on motions to d.i.smis.s IUld for a prc:lim.imuy injunctio.'l. lftbe 
railro~s thought that it wa5 neu~ to lake-eo.•i-dc:r.cc, or if they bel:e\'ed sumro3r)' judgment \'t11S appropri rtc.'. 
they c-o u ld h:wc mo\'cd (or such r~lief. 

t•••LEdHR9Aj (9A}Wc :teed oCK rexh the i.swe " ilethcr, uoder conventional sund»ds of equity, the Dlsu--i :t 
Coun W3S justified itl lSS\.Iing a pn:limio:uy injW'I(tiOC'I, bcause we ha\ 'C coocluded that the coun b d:od jurisdiction tO 
rntcr il.ll injunction in any C\'Cnt. 

The- Dinrict Cou:t enjoined the Com.mis.s-i.on from "permitting. " ILM the r:Jilro.'lds from HcoiJecting." thc-2.5% inte· 
rim s~b:.rge on recycbblc c:ornmoditks. finding tl>-'! NEPA implicitly conferred Aul.hOtily "oo the (cdmll cou:ts '" 
enjoin ~ fedcnl action tAken in vio1.3:ioo o( NE.PA 's procedutal requimn~nts, H 346 F.Supp .. :!.t 197, h concluded 1 Wit 

our d«ision in NrOk' Tr~UUfXJrtaJlon Co . .... South~rn R. Co~ 3 72 U.S. 658, did 001 Aff('(:t judicia] pOwer tO issue an 
injunc:clon in th<: c-ircwnslal'.cc:s of this case. \Vc c:~o; w e<. 

Jn Arrow, tbe Commission hnd suspended :t nilro3d'S- proposed rates for the statutory scven·month ptriod, Md he 
n,ilro3.cf 1-.::.d \'Oluntmly deferred the pcoposed nue (*69 1} for an :ddlt!OMl th 'C months. Y.'hen th~ Commission hut 
r.ot reuMd ~ tirt:~-1 decision within thl! ~riod, the rnilro~ ~OUil«d iu i.nte:nt to r· •24 1 8) :uf.opt th~ new r.tl.e$. ln 
:~suit brought to enjotn the rnilrood from c:ffecnati.'\g tNt d'l!'ln2t. we hetd t.hlu the cour.s we:-c without po.,."« 
f•. "272) IO issue such ~ injunc:liOn. From the l.lllguage and histM')' of§ J.S (7) or r.he lntc:rsute Comm('tu. Act. w~ 
c:o:KI!X!ed th; l Congreu h;td ,·emd exelll)i,·e pow('r in the Commission to suspu.d r.ues pending IU tin:sl do:elsion c•n 
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lhelr !:twfulness, und had ddibc:r.udy cMinguisflcd judici.tl po"-c:r to &fWlt such r<lie£. The f3ctU.ill dls.ti.ne-lioru bctw«n lhe p "'C$C'Ot ~CJ and ArrO'W arc ioc0d.1Cqudltil.t 

[• • • t.f..dHR10) {IO}lt Is true: th11lhe injunctioo in A"oww;u sought Aftn lhe st:J.IUfOr)' SC\~·month period h~ expi:t :-d t nd dms rrp~:ed an attem pt to extend judki.,Uy the suspcn,lon period. while here-the: inju.nttion wu i.s.sued duri:~g the sw.perulon pc:riod. BL"l A"IIW "'U ~ed on lbe lxk ofpo'ollu In eM couru. to tpn\ my itljunctioo berem 1~ Co:nr=bsioa h3d f'tr.ally~ami.ncd the b¥ro(ul::lc:s.s o(thc: ra:c:s. '-"<5 :NJI'Iolding did not depmd 00 the fa.e:t tlu.t \h(: " tailability of lhe Commluloo's po"''er or suspemion "'d puxd. lndml. lhe fcd«1tl court dccbloos ciled 1od ~P" prov•d in Arl'ow lttvo lvt'd hutllnC't$ where lhe cOUN ~ bca\ asked 10 enjoin nl!C$ dwrotz the statutory SC:\'t'O•moath perlot 5«, ~g . M C KU, C(). v, Ctr,.r,aJ ofGt(YgiQ R. Co •• 2J6 F. 513, &ffd, 239 F. 71S; Futpor: Slllpltw Co. v. Untt• J Starr-~. 199 F.S\.opp. 913: Buon $ S. Corp. v. Ursircd Sraru, 112 F'.Sui'P• 63: LucknbodJ S. S Co. v. Uni!(d Srau:, 179 F.Supp. 60S. 609-6 10, V3Co.led in p.1r1 u moot 364 U.S. 230: Carbtu v. Unirtd StoJcs, 101 F.Supp. l9S. 
( ••• LEdHRIIAJ (I lA] Surul.uty,lbcn is DO sipifance in the Caa tha1. u:thke..trrow, me injt.mction i:n this litiga· 11oa ran apinJt the Commin1on .!S w-cU u dtt r.U1ro~. lbe only 1•692] w;ty In which the Commission could com~ I)' with the court's order woukl be to exercise its powc.r o( suspt<nJioo ll."ld suspend the iu.-charae. Tbe injl.lflctioa corutituto J dirttt iatmerence ""ilb <he Commluioa's di.scrc1iocwy d«is:ioo \4hdbe:- or not to suspend the n:cs. h .,.oul i IWUA."ow into a sbtcr fonr.di:y and c:ff'!'Ctivtly ammd J IS (7) if a fedtr.ll coun couki IW:COmplis.b by inj~ uon; gainst the Commission wh3t it could not .1ccomplish b)· injuntlion dir«tJy apin,_ the railro."'ds. And. aaPin.lhe fedcrtl cou11 dceiJions on whk h A" ow retied Vo'ne roc tflc most p.vt us.es in \\bicb the coum bsd held thl1 they ""we with( ut pG\\U to co~ll.bc Com::Us.sion 10 ~I a n:t ~Sec,~ g. SU(I!n S. S. Ce.p . v . Uniit'd $lara, SV· f"fl; :.Vd.<rrb«h S. S. Co. v . Ul'li:~d $UJIU. wpra; CcuiJM v, United Sr<Jtq, wprtl: c:f. FrttptJrl Swlphur Co. v, Un/ttd Stau.:. 1~pr;r. •• 

[ •· · ~EdHRIIB) [liB) 

16 ED!-' JUf,&C'.sts th:u the April24 order ohhe Commission wu L-l f..ct a (m.al Ofdcr fin4lna !.be surdurge "j\U1 and ruJ.a~u.hk.'" ftOC simply a ttfu:J.ll to suSpcDd t!'te .surW:gc. 81.11 the Comtnis..sioo's rcrercocc: 10 the "jwt a.'\d ~uon.~ble"' nature of the wrcbugt wu a prctrmlntry assessment commonly m:tde in suspension ordcn. See, c. g .. lhc: ru.spcmfon order' q uQCcd inN~ Rtf/~tlns Co. v. Unfr~d StaJt;l, 269 F.Supp. 530, 5)1; Oscar ,l,(tlflr &-Co. v . UltlttJ Sfctt~. 26S F'.Supp. 977. 97J..9i9. It dJd not rcpruem. o Qn3J ckkrmiftA!ioa by the Com· mWion l.h&t 3!\)' putkubt rut " "aS jw.t atld r~lc.. ln6eed the Contmb:rion m~ il dear in itt F~bnwy 1 or6n- that the swdwsc ~ noc eorujdertd .1 pcuaibrd 11\l~ within the meaning or Arl!ono Grocuy Co. v. Ate· ltison, T. &- S. F. R. Co •. 284 U.S. 3i0. a.,d wu subjc<c to complaint and (n,~g.atioo under the A~t. 
(" '" LEdHR90) [98)[ .. "LEdHRI2A) [llA) lbw.. <be ooly oqwhly oipi6<00I dl..mctioo ""'-'«~~!he prut:ll hd;:s:~ioo andAm1w 1s th.at [• ••273] here the Commis.sioo ollegcdly f:r.iled 1o c-omply whh !\CPA. Howc:v· t'r, w: cannot agree with the Ol$trict Court tb-11 NEPA hu amended§ 15 (1)wb 1ilmtto and cte\kd on lmpHcit exc.eption tl A"tiW so th.t!judi~ po...,n to f11'&1'I' i.:sj\!I'ICth't" (-691) rtlicfin thb QK h.ls bcc1'i mimi .~ NEPA.. (••z, 19) one oflbc rto«nt majo:- fi!Ckn.1 cfroru at m •cnln& the: dC':teriontion ohbC' c~M:ntry's eo,ironm~t, dttla:es fl (};f }"lh~t it is the continuing policy of che Ftdm!.l Go\'crnmcnt .. • to w.c: all pmeticable me3n.s and mC':MUTOC$ •.. in :1 ma.nr cr ukul~r~ to fosttt ~ond promole the gener.tl wd rarc. co crnte and m.ililtain coocliltoru Wl<kt wbkh nu-1 400 :u::u: c:an u.Ut ln PfOd'xti\c h.t..'1ll0!\y. and fulfill the sodal. w::anomk , Cld ochtt ~c.ments of ~t and Mute ceoeutions or Amtriuos. • 42 u. s. c. f 433 J. To implement these Jony purposes. COngres;s imposed a number of re-~pon: ibililies upon ((der.d agencies, rno!t notably the rc.qutrcmdlt of producing a dct;illed environmental impac-t )t:lte• rr.ent (or •nujor F~l utkw significantly J.ffC'C'Iing l.bc q\&llit)' or the hw:n.an en'\-irocuncnt. .. 42 U. S. C. t 4332 (2)(( ). • Ekn ( •69-IJ oowbt~. e:tbtt ill lhe k&i~bti\'t: hiJ.'Iory or the Wtu"..Df)' langutte, b ~ &:ty Eodk-.a.lton th.\1 Congren intende-d 10 restore 10 the: fcdmt.l courts the povoer temponu'lly 10 ,:u3pt:nd rallro,\d f"'l.tts, a power thAt had b«n cleM')' tAken away by§ IS (7) ortbe ln:er1\ol(c CommCKe A«. 

[ .. •LEdJIRll BI [129) 

17 An .:~Uenu.tio,•e t round for :~voidirlg the Anow d«i.sion. '<4hleh .... -u s-uggc-:sttd but not rcl!('d on by the Oil· tri~ Court. \lo-.1J lb::: lhe: ~eben wu 3n ~~-n"_.. r.ut. noc • ·amer·m*· ra:c~ Moss v. CAB. 4)0 F 2d 191. "-hkb was cited by the court is. bo'-'t\tt, pWnly iMppOJi:c. There the CAB s:uspended the na:cs proposed by t.~e cruticn, but suggmcd I:. their pl.1ec · .1 complete ADd inno~ti~ scheme for Ktting all pwen• get rnes for th~ c.cntineni.ILI UoirC'd States.· hi. o.t 199. fl ...,-aJ clelr ltut when the c:IU'Ticn filed the 1011a .Jug· 

• 



P:q~ 18 
412 u.s. 669. •: 9>5. Ct. 240S. ••; 

l1 L. Ed. ld ll-l. '"; 197l U.S. L£XIS lO 

tesred b)' the Bol.rd L~)' would not be SUJPendoi. ME\'~n 11 CUI'SOI)' rtadin& oflhe order make$ it cka.:r t!U1 t 1e Bo.ud 101.d lhe ciUTim v.h:!: r,.re.s 10 fil e; 11 set fonh:! $It~ by-step fonnul.trrqu.iring major ch3nges ln nne--m1ki:l.li puctim IU1d in 1'3tCJ wbjcb h e,Kp«ted lhc C4fl'iers to adopt." /d .• at 899-900. I I ere. by concr.u- , tbe le\'t-1 1M stNCture of the nues •1oere proposC'd ~ly by tbc Cl1lTias. While: L\.c: Commi.uloo suggcmd ll'll~pi· ~eWe (Ot ~ su.~c. lhb wu simpty 10 rrukc lbc sun:~~ "'-bel tX £mUll s.dc~lh-c ~ v.--eru i•uo effect. This u.poi.mion dnt aocl the other s.tancbrd c.ooditiom ~bed ;o lbc Commi:nion's rcNu) to suspend the nudw ge did not. i:t M)' mtl.:lingful ~se, transform the carTirr-made n.te into J Commb· 
sion-m~e 11:1tr. 
18 S« n. S. swpra. 

i•• • LEdHRI3) (IJ) (• • •LE4UR14) (14flbc s&a:utory bn&""c. tn fxt. io4.1ata du: SEJ)/\ was not intmd~ l> repeal by impU~Ation l n)' othc:- su:u;c. Thus.lHN9J 4l U. S. C. t 4335 sp«iOes that .. the policies a.nd goo~.ls set f >rth in (}:EPA) :u-c supplc:menwy to thoK set forth In e.:dning tutthorizations of Fcdt'111.l :&&endes." and (HNIO] 42 U. ! .. C. § 4334 instrueU tJw tbe Act "WJI (not) in MY"''>' Dffta th~ specific statutory obliptions ohny Fedcnl -.cocy ••. -R.uher th.ul providlf\1 (o: UIY "'hoSC$1k o-.'t:tT\dcD~, of prior l.J.w, NEPA ~im aU (cdcnlagcncics lO I"C'icw lhriJ ·pmcn1 JWutory a&llhority, ~mitznti~ ~,., L"ld cu:TCn( potirics Gd prOCC'dwes for the purpose of dc:cmlnin; '"-'bethtt there are .L'i)' def'Kieacies or in~OcUiStmciC'S lbC1C'i:n \Abich prohibit fu ll C.O:npli&Dt:~ With lbC putpO'.e.J 3nd proo.itions of[NEPA) ~d W JI propose lO the President ... such Me1Su:rd 111 m:t:)' be necd3:.'try to bring their .lUthority IUld polie-lu lnto confO«r''ity (•• -17..\j wilh the intent.~ OUJd ptOCedu.re:s set forth In (XEPA}," 42. U. S. C. § 4333. 1t would« ~ow; if Coogrc:u ~provided ll! one ~"\d the sa.me lime that fcdm.l ~. -.'bith ba'"1: tbC' pri:n~"Y responsibility fOC' t."w ampkft'ICIIQlioa ofNEPA. ""muJt eornply \loith rwscnt bw &.nd ask for ;my~~ new ffli.stlltion_. bul tbu the couru nuy simply ignore wh,: t•69S) ...,.c: descnbod inA" ow ~ "3 cle3r cons:w.iout purpose to oust judidJ1 pow~ . .. ," 372 U.S .. 111611 n. 22. (""2420) ~ 

19 St-e Grun~ CJ:.·I'IIy P/annittg BolvJv. fPC. 455 F.ld 412.420, Cclwn Cliffi' COtwdm.OJing C<lnun. " · AtOMk EN:f'r;yC011-.m'n, I.C6 U. S. App. D. C. 33. 43.449 F ld 1109. 1119, Cityo{Nrw YD'l v. UtUtul Slo ~. Jl7 F.St:pp. ISO, 160: cw,.v. Priu CDMm'n.l>7 F.Supp. 1136, 12-'1 . 
20 The upmrnt tl-..:1 S EPA implicitly ~~torN to lhe eouru Lioe tnjuncth·e power tNt § I 5 (7) h.W di\u ed is simibr tO a tonrenlioo ~jec1ed in ArtOk' itself. Thue the pditiooctt cJI&Imed Wt eontres.,;ion-11 &doption <(the Natiocul l'nnspo~t~tioa. Pollt:y, S4 StiU. 899. had icnplic-hly ahtto::! ~ I$ (1). They el,imed du! the propos.:d DeN ntilt~ I'Md woutd drh~ lhoe b.vge lines ou: of uiltC"M~. ~ &o the coagcuioa.al d«:l.lraticln of :cocern (or t.h.t prot«tion or ~:cr t:trricn \hrc~ by Bil COCT'IpC'titioo 1ltc Cou.'1 concluded th.u •notl'linc m tl'!c NJtioal.1 T~ Policy, ~ed rm.ny )'Ql') af1e·r •• . § JS (7), indleuc, l.h~t Cong.rc» inlcndc-d o rtvi~ a juc;Ucia.l po...,~r which . • . wu t'.\llnj,ruisbed ¥~hen the SWptRJion power W!l.$ \'U1td in the CommW On." Al'row Trc111.1,pt>rtoJ4;n Co. v. Southun R. Co .• 312 U.S. 658, 673. In ad.Jition.. the Coun noted tf'u4. u is ~tb-• true whh KEPA. \be rrun.b:.c wu dirKt.cd M~t co the couru but c.o lhe Commiuioo.. Thuc b I':IO'.htes UJIQuc NE PA lhu :::ukts it any mote amcnsbk: (« (u:dm; M bQikit .xnmcl::tcot or§: IS (7). t.'u.'2 the: N:alio&l Trampor :;Won Policy "''U. 

t•• • L.EdHR15A] ( I SA]Tbc District Cou:t pol.ntcd to nochin& chhc:r ~the: b.nrw1e or hbtory ofNEPA Wtsut~ 1 rcstomion of J)R\10USI)' cUmlnaud judki.J.l powotr. \li.'hile i.t C"tlin! priawily on the dec.isiocl.$ oflhe Court of 1\pp:ili fot 1M Distrid: ofColumhU Ci.W1 i." Calr-ut CI161'CotYdvtotura C'oMm. v. AlOolt~oe VsogyC~'n. 146 U. S. A.'P· 0 . C. ll. 4..\9 f .ld 1109, :t..,d Commtnu/01' ,\.Jiti~M lttspotUlblllry, Inc. ' '· Stabof'r, 1.;9 U.S. App. D. C. JSO. 46: F.2d 783 _. neitbc-r c.uc 'upporu an Jnjunction urW~r the cimJm)tanUS ofthi.l euc-. Ca,'vut Cliffs' h~ld th.lt 111 fcder tl toun hsd po .... ~r to rc\•iew rults promu.lg~Lted by lhe Atomic Enera,y Commi.s.sion, and there tht eowt ordered rurth•:r CONidc:.~ion of the ru.IC$ on the groun4 th:!.t lhc:rc h.ld noc been «~mplj~ with ~UP A. In CtJm111ittu f« N11clt:J • Rupo#Uibiliry i: ""'U held thll fitdc-nJ COON Md juris.ditskm to conskkr wbdbrr at'~ e.u·cu:h'C dttilicn Co «X)ducr . l 0\Kk.u tal h.Jd u.ttJ.f~ the-proc:~ rtquUnnrau {~696J oft\ "EPA. lbc quc:stioo hett. hov.c:\'et, is 1'01 v.bc~ \hcJc Is &c:ncnl judkiJI power to dc:lmnine if.a:1 a,:cncy tw corr.phcd with NEPA • .!nd lO t;r.mt cquiubl~ relief ifr }us n.ot, cr. ArrO'W Tr(JIUp(NIDJion Co. "'· Soutllun R. Co. . rupra, :.1671 n.ll; St:dpps· IIO'k'GJ'd RodJO, Inc. \', FCC. 31 t U.S. 4, bur ra:her "'hether i:'l :l Jopecll1c C<lnte.xt ?'\EPA l1lb 311Uttio rcvi\'ed judjc:£lll power tha! had been c..1:plici:ly oe imicwcd by CQOgrc:u. Cdvut Cilf!T and Co~.t~dnuftw Nwd~ar Ruponsihili.ty N'·e n.otblns toM)' on this Wue. tot ne:ilhtr "'"'J c~ ""ilh 3 $pC'(i& W!'U'.e th.l:. ru&ricts ll:.c p;>'tla of the fedcnl tOUrts to gr.mt anjuoctions. " 
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21 Indeed CaJ,·cn Ciijfs' ind:ic.l!cd l.b.a1 W: m;uimncnu o( f 102 otNEPA. JoC!C: n..l. S'KfJ'Il. did noc b.avt: to be complied wilh. if )Uc;b compliance "''3J prrc1udC'd by another $tarutory pro"islon.. 1•16 U.S. App. 0 . C.,~: 39. 449 f.2d. Ill I l lS. And Commiuccf~ Nt~dccr Ru;»VIbility. b anotnc:r contt:xt, eodorscd .a ~i;l'k, equally appllc>blc here, lh>l •_.t by implirnlon is dilf•YO<<d." 1'9 U. S. App. 0. C.l80,lS2. <6) f .2d 7!3, 735. Our ( • • • z75) co«lu.sion ll'l~t lhc District Court lxk~ the pown- to grant tbc pc-c:se:lC tnjuncdon ls confsnncd by the f•« that c~h ofLY pofide1 Uw ""'-.: 5&:nlifXd in Ati'OW u d\c buu for.§ 1 S (7) v.•otdd be su~t:Wiy undermined if \he couru wc:rc fou."\d to lla\'C suspenJion powcn simply txea\L~ noncompliance with NEf'A W3.S ~llcgtd. I itSL A"ow fouod tfl.:lt l.bc: ~bsion boJd b«n petedoctush'C IU1opctu.iOn po'oll"al in order to &vo1d the dh·cnc I'C$Uhs :.~; !ud prcviOUJiy bttn rco:~chcd by the ~ou:ru. District couru h:.d differed ;u 10 the cxiscencc and sco;>e oriUly powc; to gntnt interim relief, with the coi\Scqucn« llut the uniformity orra:a ~ b«nj~dhrd, &od difftttnt Jhipp:n. unim.. aJ'Id aras of the' tou::Jtry ~ bcc:n subjt<tcd 10 d~tc: ceatment. Similuly, since a suit 10 c:ojoln a nttiou~l r.~te incre.ue on !'IlEPA grounds tO\:!d be b:oog.ht in MY fedenl dis:tiC'I oow-t i.n the «1untry, sec 28 U. S. C. (' "2421) U 2284, 2321 ·232.5. W rt"SUit might C"ouily ~ tblc tl-.t ~ w1ould t•697J "{rcxbJ diVU"SC raults • .• , {t't\l,etxknn&J coot\nion J.Od {prodiXing) tompdithoc: i11eqoirles," 312 U.S., ~t 663. ln Jhon,:. rs:e incl"taSe Alfowed in New ioric migh1 be di~Jiowed in New Jersey. 
~«ond. we suused lft Anow ~ t IS (7) tq)rC'$C:ft:J :t t;tt:\11 a«omrnod.Jticm of the \'llt'iOus ir.tettru in\'01\'C'd. 11t( s.upcnsion pcJiod wu limited as 10 time 1(1 pre-..'tnl C-J(C'nSi\'C barm to tbc c-.a."Ticn. ro: the rC:\'C:O""' lost during Uw pc:ri~l coukl not be r«oupcd from tbe ,.\lppcn.. On tbc other hand. Congress-.~ &ware tha: if the: Commi.uion did not act w thin me suspension period. then !.he new B:cs would :.utolnlticalty go into cf:re<t and the shipp:rs wttuld have 10 pay h~Cteoucd rates th:t might eventually be found u.,_I.J~1'u l. To milipte thh loss. Congress 1utborizrd lbt Comm.i.J.IIon t) rcqvire the cMr'iom tO ke'q) deta:kd .XCOUDt:s a.~ tvtt~~~A.lly tO rcp.a:y the i.ncte&Kd rate-s iffound unlawful To .l.llow juchdat suspension for noneamp!imcc with NEPA, v.·ould disturb this c:arcfu1 b:al4noc of in:crc:its. A ra.ilrood m:ty c!epend ror iu very On;mci41 1ifc: on an itlae:UC'd ntt, and ctlc: n.tt: may be perfectly juu a.~ reouors;abk. Gaoti:lg m inj:mct~ :agaJtw Clut ntc: twcd on the C<m'.mif.Sioft's at!eged noneompli:anc:e with N£PA, 1.ltbough the Commi.nlon bad d:tennmed not ~o swpc:nd the nuc. !ft·ould drprh·c lhe r!!Uro~ of vitally nctdcd rc\'Cnue.~ .\nod rctuh in &1\ unjusdfkd wind1311to $hip~rs 

finaJb', ~C found in A"OW th:u :'tny Swvi\-.1 O(iljudici..lJ powrr 10 &:;rMf interim inj lm.cCi\'C' re!icfwouJd ICprc:sC'n: an un:!esi~blc inlcrfct«Kc wilb the ordctly ucrcbc orchc Com:nis.sion'1 po,.n- ofsus;>c:'!Sion. Simibtly.to g;urt an inJu:')l...:ioa In thl: pn"SC"::U COt.tC'tt. C\'Ctl tlm"gb no1 twcd upon a $Ubs%3nth-e consit!en1ion of lhc r.sres. would dir«tly i."lttrl:~ with the CommJssion's dcti.sion u to"'"<" the rutc:-s were to go in:o crt'«t, and would Ignore OUT conclusion in Arrou tNt "Cong;rc.ss munt to forc:ck)jc .1 juclicW JXI'o'-cr 10 bltcrfcre ( •69&) with me lfetlttg of ra:c dun&es whidl ~-ould be oct ofharmo:~.y ~ith the unifonni:y ofntc: IC\vlJ (os'ICI'ed by the doctrine ofprim:.ry jurisdlcdon." 3n U.S., :u 668 . . \$the Cour1 of Appcoats (or the Second Circuit opl.aiocd tn Port o{Nn. Ya.tA~o~tlsorlly v. UttlUd Statu, 4SI F.ld 713. ··ss. ~here. on the: buis o(.,.Ucg.cd DOocompl~ ~i!b NEPA. ~ i!'ljl::DCtion wu sout.bt a.pinst a Commissjon order rc:(using to s.usprnd ~~es: 
£•• "276) "The b~ls of the d«iJion inA,.,ow- thai to pcTmil j\.w:!tcW bunfttmte " i'lh r;he Con'l:mi»M>n's su .. pc:rut m proceduta would in-..-i1c the -..·e:ry disrupl.lon in the orderly review of lho l~wfulnc.ss of proposed tariffs that Cong-ess m('an!tO prec:ludc •· applies with cqu:t..l (o.-..:o 10 the i.uue now bc-(on: W... 

/.«::n!ing.ty, bcqloUoC r.be OUtrkt Court :gutcd a prclimin.uy injuM1Jon suspending n iho:td ra:es wbc.n it be ked lhe p(IWtr 10 do MI. n hsjudtrnczu mwt [• "2422) be teo.'tned [•699f aod the cases r~ed CO chiu «Mt for (u:t· thc1 rroc«dingl cons.Wnt with tl'tis opink!n. 

22 In view or our conclusion th3t there wu no po"'C' to gnnt lbc prclimis:wy injWKrion, il b CMCCCS$J.ry fot w lo rc.x.h lhc: ocher ~eoru posed by \he p.vtlcs. For cnmp1c. L~ Go\-emmentmnd 1M nltroadt urge that. becAuse or the pte:uun:s or time, M cnvlton:ncnlllll impa.cc it:Ltcment is noc rtquired :u lhc swpcnsion IUSC: or 4 r.~te pt'OC«d~ olL'1od, L'l any e-..--cm. a d«.bf.on by lhc Commi:»ion .... ~rot DOl to suspeod DU:S U not Sl:hjc'Ct to j\ldici&l tf'icw. Se-c Port of /'lew T"'~AutJJ,o,.ll)• \', Unucd Std:u, 4S1 F .2d 783: Oscar Ma')'V & Co ..... Umud Statu. 268 F,Supp. 977; M. C. Kbe.r Co. v, Central ofGtorgltJ R. Co .. 236 F. 571: f;uporl Sulph-.v Co. -..·. Urutttl $1atu, 199 F • .SUJ!P. 913: L:J.el~n&u.ltS. S. Co. v. Untu:l 54t:~u~. 179 F.Supp. 60S; C<M'IJu. v. UnittJ Sta1u. 107 F.Supp. l9S. The appellees in tum con1cnd lh3.t some «~mpiU."Ke with NEPA is poniblcat the 11.1.1· 
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~ruion su;e.. a.M t!w wc.h comp!i.ance b. r~ired i(lhe JUt1o1~ U ;o be mfOtC:nl "&o ch~ NUest o:k:lt pou blc-.· 
$tt .;2 U. S.C.~ 4332. And they \:ftC thl-l lhm iJ. (lr should be_ .l., eAupliOD 10 the IC'nrtaJ principle (If OOII:C<o 
vie"~ilit)• (If su:sprnsion d«irioru for l.hoK cases wbete the Commiuioa has acted beyond iu Sl!L.."1 • .ttory a.u:hor· 
iry. or in viol.stjon (If o clur .)ta,:u101')' eomm:tnd or a procedural rtquimn~nt. a s:tandMd th:tt tho a;>pcllces v,cw 
A$ bro)d C"OOU&h ~o CTI'-Ompw aJici ed nonc:omp!i.llnCc with NEPA. Sec Nap h-.f:ol R~finlng Co. v. Unfud 
Statu, 26? F.Supp. $30, $32; Oscal' Ma,·~r d: Co. v. Uni,·cd Statts. supro. 111 9&2 (Ooylr, J., coxu:rring); Lor.s 
Island R. Co. v. Vnlltd Sto.tu , 193 f'.Supp. 195. We CKPfCS:S. no view on any oflh~ iu'l:r-.s. 

It u so ordu~d. 

~o(R. JUSTICE PO\VELL took r.o p.JJt i.n the con.si.drntion or dcci.slon or~ usn. 

CONCUR llY; OLACKMUN; MARSHALL(IA Piltt) 

COS CUR 

"UL JUsnCE BL\CK..\IUN, with " hom MR. JUSTICE O~'NAl.~ joiru.. conruma&-

1 join 1hr Coun"sjoc!gmcrn a.nd iu opinion. but btQuse o(the prc$C'Ot.C or the fint ~cntcnce ofPom Ill of the o,>i
nion. :u'ld 10 r.·oid 3!1)' misundus:ta.nding :u 10 my p<))1utc. l <idd Ol rrw words. 

f'or the rC'..uoos ruted i('l, my di.uc-nting opinion in Siura Club .... MortOit, 40S U.S. 72'1, 1SS (1972), 1 would h•lld 
th.lt the :~ppellces htro Juve s:undi.ng 10 nuln~in this Olction hued on thc:i1 :tllcgationJ ofh:t.nn (0 the enviroruntnt re .. 
suit In& from the- Commi.1$ion's or.:l~ o( J\ptil2·1, 1912. And. in n'lllu.tting v.heth« injun"h'c ~lief is "'lllTlUltcd. I 
would not ~quire tMt the apptll.eu. in tbetr individu:d cp.:!ciries,. prow: tlu.t they tn (:.ct. wen: tnjured.. Ratha-. l Y't'luld 
require onl)' that appc-lleo. as responslbk and slnc:.c:rc r~~ti:..•es. or tm'UonmU'.tal in:~. show t..i.!u thc cnv1· 
ron."nt>nt would« injured in f.3tt >\n<l dl.l' siXb injwy would bt: imp:wblt and sul»tn.."\·tbL 

DISS£!\"'1' BV' DOUGLAS (In Po:1): Wlii'Tl! (In P>.•l: MARSHALL (11> P.v1) 

OJSSL'I 

MR.. JUSTICE OOUGL\S. disunangtD p:l.l\. 

I 

These ~s pr~nt imf)OrWu en\'ir(lnmrnta.l problems. lr,ey concern t• • "2171 nucmlling for the shipmc m of 
t•700) liner for recy~ling. Pn.pc:r. gl.aM. ~ m~ul.s ere the: m.tin i!CrnJ In tod:ty's &lUNge. • As inclkated by the BureAu 
or Mln.c$11'1 Appendix I to this opinion. Amnica't method of disposing of g;atb3.Be is elthn to use it for landflll or (t) put 
II ru·l' throu&h i.nd~tOn ~'1d thc:n to bury the rtsld\X. Sorting a."ld recyclin; have .st\'CBI environmental imp.ld l: (I) 
rtd~tion i!'l. tht usc ofi~-io.tntOr;lc.uc:u air pollllli~~ (l) C$bblishing or m.coura;J."\g rcmo .. , l of liner from the l~· 
s-capc: (J) r~~'t:lirlg .s.:wcs boch ra.c"~k lU'Id nonrt:I'K\\~!e ~- As rupcru the l.ut. W tons (If p3per l.h.at !L.~ 
IC'C')'Citd, n!bct L\otn burr.td, ~be crarul.ated b:o ttl(' r.umbtr or~ ""s lh:t occd not be: cut for pulp the oo\ 
)C.V: 1:M mteatJ rte:)'t'kd protect Ol.'f rcrn1inina: ~-nl~ supf)!ks of ot~ and so on 

I In aBurouofMinc:$ $Un'C)', dwuaublhbcdtm: mtbb~&J.us.uoutlt fOt~xinw.dyiS pa:cnt 
of the wright oftM res.iduc:s in municipal i:ncincn!ot wutt. ~ic:s ofRtq"C-Iin& Mcuh .and ~tinaab 
(rom U~ Re~. Buruu o( '-tines Ta:tmial P'rogrcn Report No. 33. p. 2 (A.pr. 191 1) . from \hes.e CW:· 
ri:t.lJ, if rrcycled. (a.miiW products ~utb Ol.S bonlt$, ncw~pcn. iron ingoll, pOl.ptr puJp. f~.Kl oil. uA mcth.u c ps 
tan~ tl".s.n.uf~w-rd. In .16.!1tion, nt w ptodUtttJ are betng dn·d opcd. W(.h ., gl:ts.s-ph-111 for sueet J)lving. nsu· 
loation. glus 'AOOI, :lt:ld &l~n bricb, In \'IIJiou~ C(llors ~l rocct spccificlltionJ for "Je\ 'f:fc.' w~ f:t<lng btick. 
ld.~t1. 

This P'Ojcc:t wa.s l4unchtd un<kt the Rnourcc Rec:O\'Ct)' Act (I( 1970, ~4 S~t. 1227,42 U.S. C.§ 3251 t1 
ltq .• under which the SccrcWy of liEW w;u ~uthorittd to provide lcthnic~aJ and fin:a.nci:tl 3»h.bo"K.e in pl.lltning 
Mtd developing rtSOurCe recovuy zand J.Oiid \lro1Sl-e di$posal prognuns.. 

for a. dcuilcd l.Ceoont or a Rc:&OW'te Rt<O\'c.'t)' MillS« R~ Uow ~ SI.K'cc«< tn Recydi.ns,. En\irorunntal 
Qwlity M.pzi:.<. lW>< 197>, p 5 1 
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btu fiAed JO .u :o C'rKOUI'\1&~ vall IbipmntlS or huer '-te, thtlefore. perh3ps [ • •242J I the moJt immcdj.uc Vld ctr:.m:nic illustntion of o policy whkh will c:ncou:ute prottttion (•70 1) of the c::witorun~t q:ainJl S<"'Cft.i erosh~ c.ondttions. • I -.ouk!., lb<rcfc>rc.. affu-m the cmiDentJy ~l»lc: ckc:bion of the Distrltt Cwn.. 346 F .Supp. I S9. 
2 The ncC'cJlity o(rcruonU!le tn.r.spocution rates U t'<ld rno~ ~t "'~it is ruliud t)w the vofwnc of rutdox ~hkh U prO«:ucd ~1 "JNjor rC'C)""CiinS pb.,_t b ~ttn 250 .a:ld 1,000 1oru ptr d.1y. (Eronomks of RCC)'Cii.n& ~1~b end ~HncJ;llJ from Utb.ln Rcfu.s<. SIJ/>'O, n. I, at I.) MJUsivc bulk tro.rupozwion i.s lhttcforc: n.sential co ~ pl:L"l.t opcn.tiocu. 

The problem is C\'C'n mOre cri1iad in utbrul AteM whtte t.btte ls a hfgh conc:cntrlltion o! solid was te bdng gc:ncra~d 1nd tr:wporWion to outl~-i."\1 rtcyc.lina; pb.·us is a major c:OSl &aor. In 196! 3 OltionaJ SUt'\'t'Y found lh&l :1."l•\"cn&e of &.2 pounds of v.~ peT aplta "''!S .;olloaed d:ljJy ln urb:tn Are3$! thb figure h.~tJ now risen lo 9 pou:l·ch. If present tmlds condn~. thl.s figure: could be IS high u 12 powxb In aoothcr 10 ynrJ. ln oor urbJn .:s:us :u a \loholc:, the solid "~C ~ is W. approxhing a ~on a )Ut for each man. worrun. and dlild. KIL"n«. £nC'fD' Conservation MIS W~c Rcq'CIIng. Science and Public Affitlrs 13. 17 (Apr. 1973). The NationAl Envirorur.c:nW Po!tey Art of 1969, 33 Sal SS2. 4l U.S. C. § 4l2t a uq .• declares ;a cont,reJsloru1 polity 

"wbich will c:ncoutai c producrh·c ~'1d cn)o)~b!c fwmony ~'t'C'tt mr~ and his, cnvi:ron:nc:.~ 10 pro:notc c fforu "'hich will prc,•cnl or clim!Mtc c:S.srnl&c to lhe environment and biosphere ~d stimuto.1c tbc hcllkh and welfh.rc of m:a:n: tO et\1 lch the undcrsta.ndlng or the ecolog.leal S)')lcau and a.uunl rC'$()1JR:es lmporaot to tht ( • • •2111 N1L'on: lnd to ntablbh A Council on En-.iro:-~ Qw.!!ty." 42 U. S. C. t .;)l). 
lb.tt bro~ pOlity is funhtt cxpo~.mdcd in § 4311 (b) to include. Utt~r o./lu, the obj«ti .. ·c dut ·the Nation rMY ••• (2) a;.nurc roc all AmericaM safe, hal~ful prod<.Jeti"-e. and cs&bdit:llly a.'ld Qllt\nlly plc:asin& surround.ings •.• .and (6) cn!urcc the QU3.hty of KnC"~A-:.blc rno\:tc:c.s M~d • .. dcplmblc resourtes." 
[' 702) The Govanmcnt urges that 39'PCikc:s do nee b.avc stmdin& to <Nllmtc the admini:s.U'a1t\'C: cktmninatlon ofni.road t're:ight me manses.. SCRAP all~t'd io iu ame:ntkd compl:~int that iu ntrmbe:n suffered c:nvironmcntal nnd c.;onornic injury u i1 result or lhe aUeg~ iner~. b«ausc Lhe inc:r~;uc dimia.Uh«i the tot4l ~ of-.n.s:e ttty

dlnJ b the' Uni~ St:~tcs., AM m.ac1e t,bo,e pod«ls. ,dndt were 1ft fiCl m:.ouf~ ftom the ~c autcrlah aftC'I' the nate inaea.sc-, mote rxpcnJi\'C tn the m.atl:etplaee:. ln addit~n. SCRAP aJlcg:cd llut CO)Cb of lt:.s me:mbcn in tlKt used the ~fore::;a. riven. strcllltls. moun:.airu. u.d other n.1tu."'al rc~ces .•• " (or ~cicxul purposes. cd lhnc: usa ""~ ad· \-ctK'y i11Tcacd bcatlsc lhe Commis:sian't ra:re I~ dil.courage the r-euse ofttt)<ci.Jblc commodities. )UCh as bor-11o and c.ana. And mc:ounss,e: the de-pletion of natural ruource:s. 
l'l SJuTa Club v. MonDn. 405 U.S. 727. 734,lhis Cou:l su:cd Out. ·we do not qucstioa &mt {cnvironme:nta.l] hmn may ~uouJII to an 'injury in f~c'l' JUffidcnt ;o l2y lhc bouis (or stn.nding m der • .. the ArA (S U.S. C. f 702]. Acstbetk :tnd cnvi.ronmcntll wcll-bcins,. like ~cnomtc- wcl!-bctng. :rt imporunc lngrcc!tcnlS of the ql.Wity of Ute in OW' sockty, ~ the &.c1 Qgt ~ mvironmenW ir.tc:rcsu ~ )h.~ by the ma.ny nalber than the few c:Soe$ not m.alcc them leu du.crving of lcpl protection W ough the judicial proceu. "The memb=rs of SCRAP lu\'C c le:vly alleged 1."' "injury i.n filet" :o t}.c cn"-ironme:nt and to their own pesocuJ C:Oillitr~ we of it. 
·ncr't is nothing unuJual or no\'cl in tranting the coruu."Ding public $tAnding (o ch.~ueo,c :ufminjstn.tivc ~artion.s." Offic" ofCofiUPlutfltc.ll'on tJ/Unlttd CJuvch ofCirris: v . FCC. 113 U. S. App. 0 , C. )21. lS9 F .ld C)9.1. Tbb Coc:r1 (• •1.:2~ J tus indta!td tluJ ~Me '"~t$ <Jn rooc:nncd. 1hc crrocl b IO\\'tfd enl.lr&e'ment of the cb.S.$ of people who m:~y prot~t lldmlntstr.~tlve ectfon." Dour p,ocaslngSti"'IU v, C4mp, 397 U.S. 150, 154. 
( •70ll Liueru,g b a commoopbc.e pbQommoa dU:t .urccu t\cr')' penon, almc»t C'o~rywhae. From rcporU md writira.s v. c lo:now th!.l littering dcftlt:~ mOWitain tn.il.s, :alpine meadows, end C\'C:O our h.l&hcst peW. 'f'ho.k in the: \'3.1· lcys ate often ~most i.cu.~cd wl:h Uucr. \\'bctt a rhu is poltu:cd aDd a pmoo b ckpe:uck:nt CX'l h (or drlnking: 'o\"'llt::, 

I s\:ppos.c tbttc \lro'OU)d nor be the stish:cn doubt thM he would Mvc stAnding In COI.'fttO present hJs clotm. J :tlso :)1.1~ po.K there: Is not the ' Hgtt:cst doubt lh.tl wflcr<" smog wetles on:. dty. Any pc:DOn wbo mUJt brtoL1he Nt air or fee: I cbc loufp.'uric acid ronntng in hit c,o. WO!i:ld ba""'t: U&ndm& in c.cut t.O pn:sc:ru hb cbim, llhtni: it U cq~Ully ob'\ioUJ •hat 1:1'1)' tt:Sidcn: or a,., &1'0 ~b&se p.aths ~ l~1l wi:.'t 1ittu, wbo>C p.ub . Of picnic grounds 4tC defaecd by it h.u stmdlng to tmder Ptb compl;aim 10 the eourt. Sturo Cll1b v. MO'tM. ltiP'O. would S«m co covtt thJJ ase. (« linain& *«~ r·· •2191 ~· the (allure 10 recydo """'OWd ck.vl)' seem co imj)li'tue rcstde:!u •o wbom "the .mhttie a..")(i n:creation.ll .,.._lues ofth<" ue:~" MC important. /d., :11 735. f-'oc the- rr.uoru. IC;Jtcd in my opinion i.n Sierra Club v. Mortort. nlprtl. I 
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agrtt with the Court th:tt 11.ppcl!~ hZ~\'e sunding. but m:c MR. JUSTICE Bt.ACK.\1UN. I would no t rc-.quirc :appd:CCS. 
i:t their individUlll capuity, to j)(O\>e injury in fact. As ~1R. JUSTrCE BLACK.MIJN sta.tu . it should be suffic:ient if 
a~ flees, '"AS responsible and si.'Kerc rep~e:scnuth•es o( cmiro:un<nbJ intr.-d.a. sbow lh3t lhe erwironmcnt would~ 
injured in fact ... " 

II 

The Counc.-il on Emironmcnt.:~.l Qu01lil)' (CEQ). cre:aled in 1he E.xectuivc Office ofthc President. 41 U.S. C.§ ... 342. 
«tim.:~,ed io 1969 th.U this N~tiOn produced more lb:Ln 4.) billion IOIU Of solid rcfw.co, including .WOw 30 million tc OS o( 
p~per. 30 millioa. tMS of industri.:d Oy .ub. IS mllU<m tor.s o! W1tp mcutl, 4 million tons of [•104] pl.l.Stics, 100 ~il· 
lion w toO'Ioblte tires. 30 billion bonles. 60 billion ¢US, a.nd millions of dise:udcd 1\utomobiles A.."ld npplbnces. Filst 
t\ MU-11 Repon of CEQ. Aug. 1910. pp. 107-113. It repO~ed lh~t whil~ most ofth~ second.!L")' matui.ll could be reused 
IU 11 rtplll:c.c:ment for \'iJS.i.n tn.lli'rbl. only s snull fr3tliOn w:u. r~·t:lcd. Ibid. 0nt of tht rr-.asons for the absence of 
~eydi.n& "~ the hith c:oo.t bolh or «)Uwion or the mot.tcrilal ~ the tr.msport:lion eost$. Ibid. 

As noted, aoe af the pu.tpO$oC$ of t.lte Act w;t$ tO • enh:mce the qw.lity of rtne...,'able rt"Sources and approach the 
mJ.:<.i:m:m :ttulinOlble n-cydlng or dt-pkuble re;sources.· 42 U. S . C.§ 4331 (bX6). On October 9, l9i0, Chalrm;,m 
Ruuell Tr3in of CEQ wr01e lbe ln:crst:tte Commr-rc.c Com."'tlb3ion M fo llows: 

"'The Council on £oviron.mff.al Qu.aHty is dttply concerned with nil fuc-.(ts o( cmironmc:nb.l quality. Solid WMte 
d.ispoSOll is ooe imporunt aspect of the toul pollution. p:oblcm, and recyclins is 11 new ll.nd desirable altenu.th•o to solid 
v.<u-te disposal whkh the Cou.nciJ nrong,ly supporu... The ~ee to whic-h this ttch:ti.que will be wed d.tpen.ch alm,m 
rnti:rdy on ec-onomks. Tr.:msport.!ltion costJ, u> tht <kg:ec 1hey irtcrt:1St S¢eond.Aty or scrnp r.u!erials com. comp.:.:od 
10 lhe r.aw m.aterim v.itb which they compete. ~CI as :a di,incc:nth·e to «"cydi:lg. The Coundl believes th~t S<Vtr.\1 r~il 
haul coru bi.ues currently cxi.st ~d wouJd like 10 discuss lhese c:asc:s with you. .. . In gencr.U. across-the-boMd p.!r
ccnuge incrc.:uc.s only wid.!n existing price b~s agn.inst secoDdary materi:tls. Also, thc.se incn-oues r.aise the com of 
doing bwincss wbkh C.M hi.ndtt the ~~\~g<: omd retl.:tm~lion industry, 

Min Ugh1 of the Prn idenf s concern with ~vironmet~~l qu3lil)'.lhc growin& (~·2425] problems of solid waste 
["705] 3.nd the impomM.e of ~ling to allcvi~ting thr.m. I would like to expres.s the Council's hopt th:t1 the lnlt1'· 
sta1t Commtree Commh.sion's a..;:ions on L*lc key Wuc: of scrnp m<11cri:d tr.msporution rntn u ill be consi~ent nith the 
N,moo•scnvironmcnul qu~il}' goo,b," App. 68. 

In Dcc.embet 1971 subsu .rnially all the :ai.lro.1d.s filed wltb the Commtuion :~. t~uett to impose :l2. So/, WfGh:uge 
on vin-u01Uy all frcighL The ptOC.tdur.aJ dcbjls [•• "2SOJ which followed Me no! presently m:ttui:!.l. Suffice it lO SlY 
lh:ll s.htppcrs of recyd~tblc nu.:cri.lls subrnintd "'erificd $t:tlcmeo!3 io nJppol'1 o( their view tho, I nue in~rc~ would 
inlensif)• lbe di.slntcnli\'CS to 1hipment Mel use of rtcy~):tbfe m:llerbls.. Thu.s l.he ln.slilute for Scr.ap Iron ~tnd S~cel 
submined A study $bOwing; 

"(1) Pf·eset~t setnp rmrkcu are rctardcd bcca.usc oftrnnsport f"ltc!J whieh tneo~e 1he uS:lge of iron o~. (2) l:u
ture scr:~p m:ukclS ~e being .,{f"ectcd bcuuse new in\'estment ;h.:!; would log~Jly be dir«ted 10 SCJ"::p-intcnsh•e sh:d 
m»cing i.s di\'Uied because oftht existing freigbl nte st:nleture to orc-intmsh·e sted mnkiog. (3) Iron ore-(a. limi:td 
dOm("stic. natunl r(S(IUW~) is being !!Xploittd when it a n 3M s-hould be '-Oru<rved. (.;)Some Knp iron that should be 
rccyelCid U uo~ble to rno\'C:, thus the environmen; is despoflcd by u;~n«esW)' accumul.:zr.ions of solid metallic. W3SI•: ." T. 
B:lmt$.. lmput o ( Rbilro~d Freight Rates IY.l the Recycling o( ft'nous Smp (Jltl. I~. t9n). 

The Commi$$10n in,Ut1,1t<-d 11o proceeding concemins ll'.c guidelines which cwiroomentll im!X'ct statements rc:
q~i:rcd Wider the t\ct should fo llow. 3391. C. C. SOS. 1\ spOk_csmao (or 11-.c: eutem ~~roods filed M imp.1ct )l:Uetr.ent 
wbic.h ~id lh~t '"M)' possible ::~dversc environmentAl imp.1t.t in the form of redue~ m<>~mrnt\ of c.ommodilleS ("i06) 
by nil ~~oill como o~ty i( "'-.: f:. ilto pro\·klc ;,dequ:~te and efficient service" llJld that the n~ af t.he r.Ulrood.s to that end 
"''U for inueucd rc-\'rnucs. App.."'ll~ fil~d :t. protest :md "rcq~ for a JuspcNion of1he propo$«! surdt;ttgt :t. llrging 
that the present raltro~ rate struct\tre d~scotlr.)ges the mo"~meot of •rtt"ycl!lb!c• goods and that the surcharge " 'ould 
fun.bct disc.owuse r('C)'Ciing. 

The Commis:s.lon. :tllowing the surch.:lrge for" limited period. (ou.:td tlut it would "b;ave no significant ad\'C:tSC ef
(ect lo the mo"•emetu ofm~.ffic by r:..ilw:~.y or on the qu=~Jity oflhc humm cnvi:onnt(nt" v.ithin the menning otthe 1969 
Act. S<e 340 l. C. C. 358; 34 1 I. C. C. 287. Ch::t.irm:m Tnin o( CEQ proteslcd ~o the Commission on Odobc::r 30. 1972: 

"It is undc:ntand:sble th:tt difficultie.s will be ~ountttrd ir. quantifying, Lhc crt\'ironmenQl con~quenccs of.)n in• 
cremenul (rtis hz r:lle incre:lJc on recycl<ablc ma:cri.tls. In ow "iew. hoWC:\'er. the1oC c.oru.cqucnc.es mun be IUsessed in 
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lhe: lllbt oftht rue dUpua:y ~«n tcw~ and pnnwy rm:erb!s tha.t z:ives rbe: tO the problem in the first p1ac.c. 
Thb Ji.spM'lty b ;l m:tUtt of an cnti~ly diffcrmt magni1udc, ullin; for a thorough env'..roruncn&al usasmcnt u a~ 
cood tion tO dc:tcnninb:: \l>b~r ~t bc:m:'ltt~W ~ ~uire 6ddition.11 envlronmeobllmplct statemcnLJ. 
. . . Cle&rly a.t JOmc point in(f'CilSeS which mfgb' be indhiduaJiy 'lruigai(K;~At' ~orne cumuWi\'tl)' 'sig.nifia.n& . .' In 
~ddil1on, lhe: daim 1.tw frri&b! r.t!.C$ on ~led~ m~t be-~ ;o KJpond to·~ rc~ue ncr<b 
pmd ng C:()m~lt1ion of the rtqulrro, ovffllll cnvironmrntlll e:vaJw.doo. losn much or its force as roooW tum Uu.o )"e.&&'' 
oltld ue: bw.ic invutiption rrnuhu ~ktccl. F"m:.tUy. C"""Cn tbt 'nne:rgeocy' ~ment itSelf. ho...,ntt lrgidm.atc. in 
e10_..) no WI)' fOL"rC10'$CS the COnsidcn.tion Of lll terrutti~'C-S Whkb wou.Jd botb mert r~~ue needs. and ;C chc gme lizM 
:a vole furthtt potcub.l c:nvironmttta.l d.1..~ 1• • *23 l) ,..f'li)e l.~ bou'k (• •·2426) r1tc stnJ(t:t:r'( iuue is being ~ 
solve-d. Atttm..)th'tl of this 1011 wttc, i.n fn-c1 • .suggested in the: pM1i11 dl.sscntin& opinions af Com:nWioncrs 8 t09i'tli 
.l.."ld ~(who would han: denied ~of i."'C'cUses (or rc-cyc~b)c commodi1ks), with nO indic~rion in the 
Commis.slon's mOlljority rq>on th~t.~uch meuutt'S woutd not hs\'C been )ufficicnt to m«C the rc'iOUC flt'C'iCb Klkd oa 10 
jU$ti!y the ntc i.1ert.Un. .. . ID s:umnury. the ~il fce!J lim the basic cnviroo:ncntal is:wes reJa1cd to the: o:dstins 
freight ~e structure Md ch!."tges therrto, mU5\ be eva.lu.atcd {n :t log.icnl, anal)1fal And timely b.s.bion in com;Jlia."'CC 
wi:h :."K cequirrmc:nc.s of Ux Narioml W-iroo:::lcnbl Policy A a. lbc Commission's actions to date appe~r t0 be in· 
coruiJtml ~:h 'bt objecth·rs ofNEI'A. IInd Lhe ~Lnlllyses u:ndc:rUkcn 10 <btc by the Commlulon ~M to offer L"\ b-
ildequ.1Ie b!.)is from wbkh to dnw condU1lo= concnnb& &be impxt of frcl&}n r:11es on rttyc11ng .md m vfronmtnt.oJ 
qual(}'. Our staff b ll'o'3i1ab1e to d iKUJS the NEPA procedur:tl iuues u well a) to JWl.st In nrucewi..n.g ~ &n11)1.lul 
work r~uifC'd to ll.U('..U #dcquatct~ the U1Woo.mmtll impM:t of £Kight ntn.'" • ,\pp. S7-S9. 

3 In his report bcf~ the Sc:Ntc. SC"~Ior Jxboo. MC oftbc tlvtt kpsla.tors nxm rc:sponsibk ror NEPA. 
~&atecl: .,.-o insa-e thn the po!kles @d go:tb ddined In this 11ct arc infv.sro into tbc ongoing progr.L."N a,:,d ao
lions o(lbe Fcdml Govcrn.mt:ftl. the aQ: ~JO csubtQ.hes s.om<: ~~'action-forcing' procedures. Section 
102 ~ lnd directs atl Fedc:rJl agmdes, to tho fullc.lt o:tenr possible, to ~iSlC'r tbclrc:xistin; l&\Nl, 
rcgubtioru., 11.nd po!ick$ in c.on(Clrn\J:nCC with cbc policiC$ kt fonh in this xt. Jt aJ50 direru all:t.~Cf'CiC1 to :t.S"' 
ru:r~t considen.'ion of the ewiron.-ntnuJ lmpx~ of their !KtJoru in do:Uion-maki:na,. It requires qc:ndes Vt"bk.h 
ptoposc ll«<ol\$ to eoruuh with 4;1~ fcdenl a.~ Sta:c ~encia Mvi:ls:juris.dktion or t).-patise in envi· 
roruncntal ma.nen and to indude M)' comments made by lbosc o,:encles which outline the cnvironmc":ltlll con-
siderations involved wir.h such ~b. 

"T~en togethet, lhc provision.t of s.c:ction 102 diR-eu (JiC') <111y Fcder..Ja:.mcy Vtbic.h W:cs x doo dut it 
must cUe into a«otJnt c:nviro:unent.a) man&&flncru and envito!'lment\1 q03lity considcntions." 11 S Con;. Rec. 
40416 (1969). 

(• 708) Tbc thrtt-Judg.e Distrlct Coun held th:at lhc cone-luslon o(!l)t CommJss.lon tlut t.he nate inc.rc;UC 'olo'Ould 
hA\ C "no Jignlncant ! d\'('I'JC cercct" on l1!e rnvironmc:nt .... ;min eM tr.e:lo"tir.r,of EPA 'lolo",U '"tnJupatc:n'" t:ld ·a N S<'.· ].&6 
F.Suf'P- .- 2()()..201. This ads 10 .an a:ul).,i.~o or t 102 ofKET'A. • 

J. 'Tbt ~!t:y or f 102 is 50 impoc1Mt to this liti~IIOn th:tt I h:li\'C sd i1 forth i:n Appendix U to thi.s diJSenl i}.ru sc:ction iJ dlteckd to "til l£ctl(~ ohbc Fcdcnl Go\'Crnll'lal'l." Vt'bkh of CO't!I'$C iocludes the lntn-JDtC Com· 
mao: Commiuion. II dir-rctS lhc ~~to iDtl:'rprtl 1nd adminbclcr ·l.he polid~. regul.:~tioo.J. ud public l.sws" which 
it :.dmi:nlsters "to the N.Uc:s:t cx:mt possible'" m accanbncc ~ith the poUdes of EPA. lt dirceu the a,smcy I to tndudc 
i:l-rn.jot Fedcnl Ollction:s signifiantly aff~in.g the: qu2tiry ofthc human enviroomcnt" n. decaiiC'CI SU;temel'lt "by tbc 
re)j)Cnsible officill on- (i) the cnviron.'bcGW (••1:fll im~ oflttc proposed action. (ii) any ad'~ en,'ironmen• 
uJ ~rr«U ""-hich e&nnot be lll\·olded ,.hould the prOpoSOJl be lrnplementtd. (iii} Allc:math~ co the proposed 1ction. (iv) 
the rdatioruhip ( "'709} ~·~ ~ $bon«rm CQn of IIP1l'i cn"-i:onmenl m:S the matntcnanee and enM.."lCemrnt of 
lca1·t.ttm p-odf.ICtiVIty, Met ('W") any lm\ttslble and inetrievable eomml.trnena or resources whlcb wou.W ~ &woh-cd in 
rhc: proposed action Jbou.ld it be lmplernCGttd. (• '"24271 Prior to t!\l.ticg any cka:lkd iUtctnCU. the ruporu.ib!~ 
Fedc:'al otrJcia.l s.h.\11 comu!t with lll'ld obtain tbC! comme-nts o( any fcdcnl e.gc.ncy whith lw; juri.sdicdo-n by lsw er spc-· 
cia.l expc:lh e ""'hh rapcct to il.~)' cnviroomcntJ.Ilmp.-:Kc bwol\'td.. Copies of such S.Ui:'lmler.t a:Mt the (()lnmmtJ and 
v~ of tbc ~ppropril.lc FcdcJ.J. ~e., ~d Joql as:encles. 'A'hleh tll'C authorized to dc .. •clop and m(Qf'Ce mvirorunental 
SW!drds, shall be m.lde .:~vafbbk to the r :rsi&r.l.lhc: Cooneil ca Envi.rocccnW Qu.lli1y ~"'d 10 the pubiie as ptO\idcd 
by u-;Uon SS2 ofTitte S, ••. and s..""'11~~ecompa:Ly lho proposa.l lhrough •he e:dstinJ agency re:vkw PfOCeSSC$. • 13 Stat. 
8~}. 
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'"We exptcted S«tioo 102 of the XI \.0,tich ~'<'quin•:s, environmental im?J.ct stlllemeni.S .:md :t."l.!li)'Sis of :L!ter·· 
n;~t i,·es for "'II m!ljor fedtrtll actions sigt~ ifi~ndy affecting the quality of the hum3n ~virorunent to force the 
~gtneie$ tO m<wc. ... \Ve did not .mticip.tu: th:u it would be priv.tte p:~rtie:t lhroug.h the courts that would force 
the compli.ance. This i.s wb;n W m3de it woc-k." ~1.. Dn Fedml L3w Help Citizens S3\'t' N:.:ure's Fragile 
Beauty'?. O.ristian Sd<ncc Moni:or 12 (feb. 28, 1913). 

RAtes lllf«ting Liner. like nues ~ff<a.iog other (.OmmOditi~ otwiousty n:e rc:lcv.m: to the ~c And C.Xptditioo with 
wbkh it will be uansported. To get the liuer to tLpproprb!.Jl recycli:tg planiS in tbe q-J:.'\ntities n«dc:d to prot«t our fiut 
depleting forestS Md our nonn~new3ble resources • n."\d to rclieo.'t our l3n~pe ofthc liccr th.l1 plagues u.s m:sy oet:d 
.spcci;~J inccnth·e r1.tc$. 

6 Waldo E. Smith. of t.'~¢ Amcri~ Geophysics) Union. reuntly sutc:d: ""The tout supply of most metnls is 
),)u(ply limitM; C\'en now we tnllJt dis dec~r. go !ruther • .md USC' lower gr.~de ores. No optim.Wn is justified 
here. The wppl)' un be extended subsunti!tlly by inttlligcnt r«yding. wbjcb sbould be an impottMt 
by-prodiKt of our ctea."ling. up to main.Wn tl clt.l!l tn\irorunc:-nt." Resour«s Mel l..on&·forcc.MtS. Science md 
Public Affllirs 21, 22 {M..11.y 1973). 

The :c:pon. H. R. Con[ Rep. No. 9 1-765, nukes de.l! th.lt no <1geoq• of the F'eMrnl Go'·emmcnt is exempt 3tld that 
~h should comply uotess c:xistlng b.w appliQble co the ~gr"ncy '"c::xpressl)' prohib i~ or m.llktl full compli.a.nu t • 71 OJ 
with one of the d ir«th•es impouiblc." The report H.ltes: 

1bc J'Wll0$C of the nc"w l~ .. gu:r.gc it. to m;~k< it d e!!r th:u e:r.ch :~.eu.ey oftlw= Federal Gov«nm<:nt sb~ll compl) 
v.ith W directives u:t out ln such subp:lngnpbs (A) through (H) unles5 the e.~isting l . .1w .1pplicab!c to wch a&c:K)"S 
opcmtions expressly prohibits or m:tkes full compliMce wit.lt ooc: of the directives impossible:. If .such i.s found to~ 
the Q.SC, t.\cn eo:npli.an« with the pa.nkulnr dirccti\-e is not im:ncdj.ltcly required. Howe,·er, liJ. tO other t\t'ti\·itic.s o f 
that :~gcncy, C(lropli.:anc:e i.s rc:qu~d. Thlt\. it is lhe intc:ot of the c.onfc:r«1 tb;~.t the p:ovision 'to the fuJ I~ extent ~ssi· 
ble' W U not be uxd by a.'l.y Fcdens.l agency as .:. mc:.l!IS of 3\'oiding compliance wjtb lhe din-ctives sel out to se.c:tio:t 
102. bt.bc:-r. lhe loVJguage in section I 02 is intended to IUSute that all agc:.ncic::s of the:: F~c:ml Oo,•c:.rnmc:ot sbalJ c-omply 
v.ith the directives S<:t out in SB.id section 'lo tM fullest e>.l.eot possible' under tbc:ir su.tutory .l\.'tborizntioos Md th:at :10 

agcncy .shall utilize att e~cwivdy n~rrow COO$trut'lio.n o!iU- existio& sunnory 3uthoriz:uions (•'"•283 ) to :..void 
compli ;~.n(e," !d .. 411 9·1 0. 

The Disuict Cowt. ~ctiog responsibly in light of the:: b:O.ld a."ld de.v-c:ut policy of the: Act conclw!c::d that it scu a 
"'high stJ.Dd:.r.:!"' for (cdentlagc:-ncic:s. tlu! there is no "'CSC3p.! lu!ch for foot6'3sging agencies,'" tlut the Act does r:ot 
make the prt"'p.mllion and usc oftM$c impw suttments M'disetetiOIU!Y.'" tlw CMSf('U did Mt intend t!u:t this Act be 
-., p:per tiger."' 346 F.Supp.,at 199. ' 

1 When Congress. d.c::sites exceptions to be m!lde tO the im~t SUtetm"nt requ:remcnt under the NEPA, o
press exemption is provided. For cn."nple, Pub. Lnw 92-301, 86 St!lt. 191, pro\'ides that the Atomic Eoc:rg,y 
Commiuion e:an gr.~nta t<mpora.'}' operating lkrnsc: for 11 oudc:.ar pow~r rc;~etor without the completion of Ul 

eovi:o:unrnud imp.1et su;c:meot. if the ltpplkostion foe the operating lkeosc w;u 61c:-d before Scptembc;- 9. 1971. 
:..nd the CommWion holds :. b«riog which le.ldJ to the:- fmdings. ~ong others,, th:u tbe optruion of W: f~tlity 
duri."lg t.r..e ptriod of the tempor:uy optratin& ti<:ense in ¥COl&ner with itS terms n.nd conditions will P'Ovidc 
3dcqu.tt:e prote<:tio:m of lhe envi:onmcru duti.ng. th11 period :md lhat the opertltion o(the facility is cs.scntial tv
wa.rd in.ruri!l.S the-powc:r-gcnerlling ClplCit}' o( ll utility s.ystc:m. The Comm.issioo is empowered to impo;sc 
such !t'rms ~'ld conditions 3S it deems nc:-ce.nlll)',11!1d its &cisioo is subjec.t to ju.did.1l review, 

Some fcdetUl agencies ru-e taking :tffinn.:uive ltctioo to promote the purposes of§ I 0$. Thus lhc Securities 
!!rid Exeh~ng~ Commlssion ~ently :tdOptcd a.mrodmt"nlS to it.s rc:gisrr.~tion :tnd reporting fonns to require mon: 
me:mingful disd os:utc:: of ceru:o items pe:ruini.ng. to the dfec:t on the issuer's business of compli.:mce with (c:der· 
.,J. :m:e, ruld lo-.:3l l..lws ;md regul:l.tions rd:~tiog to the: protKtioo o(the t:~\ironmmL The amendments v.ilt re· 
quirt as a~ oft.he description of the iS5uer'"s bwines.s.. tappropri:.te disclosure$ with respect to the rruterial c::f· 
fecu wbkb c:-ampli.!nce with C'twi:ronmenul bws :md res,ubtioru. m3y h:..ve upon the c~pillll e>.-penditures. c..un
!ogs, and compc:titi\'e position of the is.suct and its subsidiM'ic::s. Otht:r ~-nendmc:nts describe t.\e extent 10 which 
litiguion d iKioswes should conatn spe<:if1e d$riptions of e•wi:ronmenutl p:IX'j,'cding.s... Sereri ties and E.~
ch.l."lgc:. Comm'n Relc:..uc (Sccwitics Act Rei. ~o. SJS6. Apt. 20. 1973). Sec: SduuiJu'lnstiruu v. AEC. I ~6 U. 
S. App. D. C. 39S, 481 F.2d 1079, holding, th~t ft.n imp:ttt s.utemc:nt mu.st be-fi led for the ,.\tomie £n.c:-r-g)· C<lm
mission's liquid mc:W fast bccedc:r rc.x:or pr.:>grnm. 
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( • 7111 (• •lo!ZSJ An" ow TrG1Uponati01t Co. v, Sovrllvn It Co •• )72 U.S. 6SS. docs not prec-lude review here. Itt Ar~·thcre wtrc rates which the Commission h~ the power 1(1 lwpend but lwt oot suspended. The power of ).t.LJ· 
pt'IUi >n w.u ~~ted to tJ\c Comml.sslon onJy; and we bdd !hal rbc: Q.UtS Ulould nol intrude ... ~ the Commi.uion t.u n x K.cd.. Here: the Commiuioo ba) :~ctcd; it b..u fOio."'ld that "the IDCI'COUCS here proposed arc jwt and reuon.lble, th:.t the fC\'('n\X'.s dcrh'ed lhcrcfrom will retult in cllmin8J [•712) 4lld ntQ of~urn •.• not in excess of that rcqWnd to ctu!.b!c~ the t:3:Tl«$ ~to renckr ~ ~ ctrKirn; n."'lporwion a: tb(' )o-A"d! COJI coMi.sttnt with the fumishin& of •urh s.crvkc. • & pant 181, Order or Feb. 1. 1972 (unrt-ported). 1M COfnmission » id it ~s not pre;saibing r:LI.CS, thouth it aU11.-cbcd cooditloru. on ttpprovaJ of !he ntes witho<u JWpt"ti:S~ lt made das it "'"'OUid .sa;upend t1K DeW n:.n i(lhoe c.ood1dons "'etC" not~. As su~ by the thrte-judge court: "A suspcnsioo decision w!tich effectively blackmans t.\c c.IJ'fien ;nlo submitting 111genc)'·:nnhorcd rn.tts U functiorully indistin~ish;sb lc f.-om a!l agency «dcr settill& tflosc nt6" 346 F.Strpp.,:tt 197. 

!V!Ot<'O\'tt, lL) the tli.Kt·Jud&C: court h(ld end M Judge Friendly r· •• 284) Clbser.·ed in CltyofNew York v. Unfud Statt>.~. 331 F.Supp. !SO. 164, "NE.PA U t. new .a.'ld uow\Ql su.tv\t- impo1in~subswld"C cbtic:s .,.-bk.b ~"Crlie those im· petS('( o:1 a."13.gtney by the stl."l.1c or sta!\11es !or .,..il:dt it hlL'S j wisdictJoru1 resporu;ibility." 
The Court tod.1y gre.:atly wcotlo:ens NEPA i.'l 1 cruc:i.llly import.mtloCgpxnt or the: fcdc:-oU c:rwiroameoW fidei Movt rnc:nl or liuf to rtq'ding pbnts ' is c:rit:ul1y imporu;nt. 2s OWimM~ Tn~ln makes llbundM~ll)' c I~. The lllhcrn.l· th·e i!. 10 lcJ\-c it underfoot or 10 Cllfl it off as g.ub~gc to lncinrr~ton lh:t.l polfute the air or to b.ndrtlb dut uc s«ttna mote !l:ld moc-e difficult to fl.l".d, • We know l.h.a1 ~'«)'tied p.l.-1'1ft'. m:ydC'd ccpper. '")"c:ted (•71)) bon.. aod recyda5 gl.au ~e pf'Ktl(;&}. The fa5cnJ Uu:ta~ of !I.HDes in iu pilot pl:11':1t a.t Edm<Kuton, Maryl.1.nd, bo~ts th"t "urban occ," AS 1t u11s this debris. cosc, abo~:t S J a ton ond recycled ts wonh S I I a toe. We kDow that ,,,.e dnJ !:!c:n "itb nonr~k [• •2.:29) t601.U'CCJ. We an:- tokl mat I"(C)"CCQc plpCf P\"eS tbot!s.aocb of acres of tttts:.. )UC. • 

8 S<n.a:or Jaeluon rectntly .....-u rt'potUd u N~ying ~t t.~ impxl s.u:.cmcats: 
"We al.Jo Jhou)d be able to 3Ct g~etit e:WI/01UTlentltl imp.'IC't $l.41cments •• updated C\'Cr')' six monthJ or SOfor cnc::gy policy, ~.s:pOrtlltion polky.o.nd othtt trujor poUcy dcetstoos. • CGM. wpnJ. n. S. 9 Most of~ Nmon·.s \lli'1.Sle li Rklc.Jttd i:!loch:mps .,._;:th only approxir.t~lcly 1()% 10 IS'-"' lindin& its way into JUiiWy bndfills. Knmer. 111JN41. n. 2, .1t 17. 10 Con~cum~n Din&cll. omolhcr m.ain sporuor orNerA. rrccntly W&.\ ~od u ta)'inc; "'Tbc suet e3."l of the cnvironmmuJ im!X'ct Jl~tcrMnts il not 10 much t1u1 !.hey \'~·ere wed cu we intended tllcy shoul\J. butlh<!t cltb:cns b.,,.c been ablt- to we lbe proccs.s u a (way I 'o get into courts..... SocM ~ies ~~lying poorty. They ckckle '<II1W lbey ~ goin& to do a."MJ then -.Titc: an covironmental imp.xt su.tcnKnl1o support the dec: is ion. Th:1t Is not what Con~ h:td in mind. I :t."U fe:.vful thAt we are breeding a I'JC:e or lmp.1ct s~t.cmcnt "'ritm wbo put aU~ right • ·ocd.s do-oto1t but doa't rufly 'ct ~vir-oruncnQl c:oocems in· \'Oh'ed in lbe dcdsion-makifts proccu. ThC' Jmplct Slatcmetn ltxlf Is not imponant. The imp<>I'Witlhing Is trua; proper judgments arc made ~nee~i:ns c::wironmenual consldenu:ionJ in cbc d«i.sion•rNkins, proccn. The impxt statement )hou]d be 3 disci;)liM ror this l!ld sbo s ~by ... hkh tbe publk tan be in(OfTI'IoCd snd brout}lt mto the declsion-mUina proeas. ·CaM. Sllpra. n, S. 

For :J r«ent account of~ s&atcmtna on tr3:UpOfUUao problcft".s S« Robert cmo (fOI"ma membrcr of CEQ). En\ironmcnu!ists WMY ofTrmJPQtt Tmw!, Chrlstiln Science Monitor 12 (Feb. 28. 1913). Vndt"t the: Act. the appr:iliat b)' 1.bc Counc:il oo Envl.ron::amW Qu11iryof"'hkh Rus.KII Tra.b b rbc dd.inr.an is • "dstey or.e. fOr under f 20-1 o(lhe Act hlw the re:spoNibility "'to .1ppf11Je the V3!Hxl:s proan~ms and aeti,•ities or lhe Ftdc:ral Oo,·cmr:ncnr• In light of the policy of the loct and "to dcvdop atJd ruocn.meDd •• • D.1J.lo~ polic.iu co foster &:xl promOXA: lhe lmpto'ftrnttlt or tnvlronmc~ qU&Jiry," 33 Sbt. SSS; .Sl U.S. C. §f 0:344 0). (4). CEQ it, in ochet wor~b. the expert ombudsm.a."' in the" envirortmtntal ve~. 
( • 71 ;~) The •ppillcn.t Cc:ndcnq amon.,t (r:dcra! .a~ncics. C~ Dingc:ll s.J.).,._ " b 10 ckocidc fint .,. hat they -.:ant to do and thnl ~ L"' impaa .ulmtenlllS an r;pologt4 (or whll they M\'C done. nw puts the CW't before tile horse. Th-Y is what the Commission dld hen:. Out Wt U to adopt ·an exccui\-cly o.arrow eocuuvcdon" o(iu natt.l(oo ry po .... « "co ~\'Old complb."Kc· wilb tbc 1)('\11' U.viro:ltllotf'.Ut sancb:ds - :.:II u CO::dcmllcd m lbe Coructt:Mle [•. -lSS) ~ .. .nlp'tJ, at 10. Th.at is to ).ly, eovironmcn\.11 c.onsidc111UOI\J :trr, so f.u ~ pos.sible, (O )hi\I)C 411 og.eocy poUc!es ~'ld dec-iJions. 

11 S« n. IO.'"P'a. 
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'Thcsr USd ~ i.'\&cd., Exhibit A of the CWT"rll! ,nc:tic.e o!fedca.J qmciu to t:ndermine the policy i1IUIOUJ)f...f' 
by Con;ress in 1\"'EPA. Rill rs:ts .,m loQs diKTimin.a:ory in n:w-d:Os the i.-,dUJtrial dc:Ydopman of :he South. \ 'rw 
Ycwk ' '· Unlud Srou.s, 331 U.S. 234. The premtt ra!es ~e :u-guably disc:rimba:ory &J;I.Il\Jt the: n:movlll ohbe litter 
"hk h U :.bout to r:ns;u.lf us. The wbdom of Chairman T~jn, n.tkr t.'ll:t the l«.hnh:lll nt.:Lnni\'C:rs of the Commission. 
should ~ our guide. 

I woold :tfflml thejudpnent o!lhc Dinriet Coun.. 

APPENDIX I TO OPINIO)I OF OOliCL,\S, J., DISSENTING IN PART 
The Buu.l!J. of Mines h3od at fAmoNlon. ~heyt:s.nd, for sc.·cnl y~ an i~cincntor mid~c: p11XC$Sir.& pbnt or, the 

~iJ of ""''hkh Lowdl M.us.Wlw.ctu. u\.Uitvlt\1 iu Re.$011U'Ce RtcO\'try Project 
The £dmoru.1.on prqjea u oow cnp;ai in r«')'Ciill! ofn..., •'UtA: and t.'w foiW.il\l i.s t.~ Uwe;w's ck$cripeiou of 

rbc ll.SMe ~ s.c~ ofthu proj«l. 

1"71S) FACT SHEET 

Edmonston (Md.) Sol~ W~e ROC)'C1io& Project Bc:n=.a.u of~ti:nes 

DEPARTMENT OF HIE INTERJOR 

An imporunt p;m of the solid 'A'Utc: udllu :lon te$t:ut-b Qllied on b)• the Ourc:~u of Mines is 10 develop methc.ds 
ILDd processes for recyc.ling mineral mll..tcriJls prC$tnt in w~n refus.t. Eog:lncers from the BWt"au's College Park 
[• •2430) (~1d.) Meu.llur&>• Ftncllfth Crnltt Opet\\IC 11. pilot p13.nt !It Edmonston. MIU)•Wid. .,..here they reclAim ferrou1 
melliiJ, nonftnous meuls. gl.:us, pl.utlc.s. and p3pet from nw unburned rcfu~e. The following fuu ~e pcninenliO 1hc 
re.tt:.af(.h u~a-w';ly ;3t the Edmonston pilot plant. 

x.u- 100 pouncU oftypkal m~midpl rc(wc eon~ins; 36.6 poutld.l of~pc:r W w~~ 24.2 pocmd.s o! p· 
~c; 1.4 pounds of o.tt:ll; I.S ~ of .,W.S: l7A potJOCU of IQ\ -es, p;u.s. bcdp: clippinSJ :tnd ucc pnminp; l:.~ 
~or u:np "'-ood; 1.1 pocnd ofpbj.tics: ~ S.2 pocbdJ of miJcelboeou.t rn.a~aial lodudb.; lez:btt, rubbtr, U:\· 
tlkt.. bri.!la. 116.~ Uld din. 

xn- Utron refuse ~ted Cl tbc U.S. in 1972 toWed 300 m:.lUoo tool. ot the cqui\~kn~ of more :l-..an S po.Dh 
d.aJly (or t'\'n)' :ron.. w'O:mn,lnd '-'1114. 

XXX- On.Jy 220 million :ocu of municipal refus.e "-as r~ubrly collec;cd by public ~g.encies 1111d prin:e tirm.s. The 
rct:I.S.indu (!0 million tons) WlU ab;)l)doncd, dumped 3t the point of orisio.. or haultd to uncontrolled disposal sites. 

XXX- The \'Oiume ofmutiidpal ~fuse accumubting in the U-~· iA :uinate )'C!.lr would co\'er an n.re3 hslfthc site or the St:ue of Connecticut {2..500 sq. mL) whh:. ll)'t'r ofn"ftUC l foot deep. Thli u~t'use eon111ins some 12 million tons or Iron and Sleel, 13 million tons of gJ:us, and over 11 miiJioa tons of:.luminum. linc, lead,li:t., llnd copper. 
XXX- Colleaing :mod disposing of refuse casu cities :s..1. il\'t"nS,e ofS 21 per ton ($ IS. (Of coltC>..-tion OL.-.d S S. (( r 

diJposal). New Vodo: Ciry, 3: a cost o($ .;o pet ton, spend$ lll.m.Q$l ~ cUUion doll.m e~h dlly w c:ollrtt !l:'.d d~P"b: of 
.w>lld "'~lc-.. Total U.S. bill NtU about S 6 bllhon ar.otull)'. 

AA-" - Mos.1 anmi..~ Rfus.t is duposcd of by dcmpin;. lud.fill. Of IM.Inc:ntfon. A beNt JO millioo IOCU of mJ· 
nkipal rtfiz.se b [•7t6] bwncd ~ty in men lhl:l300 ft".mkiiQI iociner.alon.. Tbcu hei.~ ~ i..S 
m1n~ tOnJ of r~. " "hkh a.re tbclll burit4. The~ ck\"(klped by the Bun:.au :o recbir.l the vslues from i"1C"i· 
nrmor tt~idue.:s. b.u ~ '-'Oddw1de ILiut~~iOft. A~ ,i.fk pbnt oftbis t)'P¢ will soon be under coru.uuc· 
tlon in LowelL MILS.Ui.husei.U, " 'ith W\'f'tll)'·fh•e percmt of the S 3.2 million roquiud. being r rovided by lbe Erivirun· 
men~l Ptoeee1ion AgC"ncy. 

t• • • 286] XXX - Suceeuful rt'Cia.m.11tlon of mi.nenl vslucs from itw:ineratot residues "'' the Bure.:au·s pilot plilht 
promplt d resc;lrtb to S3\'C alto thai PJM ofmunk lp.ll ~fuse tb:u is now being IOS'l during, burning. This would r«!uce 
the ntcd for building more muni<lp.:tl tnc lnct~IOI"J. s..wing (heir .;orutn.K.tion ACid opc,.lin~ cos.a, and would bring in• 
come from slliVllged p.1pcr 11.nd plas:tics M wc:U as m.eC.lls 3nd gi3$S. It would at~ cllml.n11 lc: air pollution problems c :m· 
r.e<ced wilh indnention. 

lC<JC - Equipment fOr m«N.."lic.al K~Oft of m.eul!., ell.», ~per. :~."Jd pWtlCJ from municip.3J refuse be!"o~ tnci· 
nencion hu bcm a.s.sc-.c:bled :u Elmoru.ton The proc.eu irwoh es co.uu WtddtnJ of the ~~. (oUowed with Ill' 
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cb»lfiQbon, rr.tgnrti< sqwarion. )Qtt1tin" optical sonir.~o d«trosuti;:: ~on. ;:md ar~"ity coneentntion ·all pro"'t."1'1 methods u~d i:t th< mber.tl! industries. 
::.xx - ()the: rd~ n:q'Cling KbMKs ha\"t" bcocft propoKd ~lOme~ J• '"l.4J I) alrr~d)' under deYtlopmc:nt. The JlfOC.e» dC"o•cklprd by the Bur1:otu is unique in the fotlo"•ing major rC$pec:ts: ( I) it ls the only process thAt embodies a complete s:yttem. (l) it is the only prO«'» up.lbtc or c:tpturing .Md coO«nntin& pu~ibtes and a,h$$. (3) it is lhe only proctSs Uw prodl.!Ccs a tio Q:l produc1 ~Ibblc (or ddinning. (4) it is the only~ c.a~lc of aeeqxing a· trC'mdy m.ush<e pi«n o(meu1, (5) It is lhe only prOCess that CM successfUUy separ.m: pJ:..stics .mel ~pa. and (6) tt~c:rr,y requite-menu for the Uurenu's ptoeC$S li!C b)' ru the- IC'ut or :all ptopO:)Cd procn.scs.. 
:ax-A pW:.t ~g 1,0001oosof~wref~ perd3)'could ~cxp«ted to ~claim C';lch t:Uymou.ah (mow mct.lll to mo\kc all the Iron Md steel pms fot more: th.tn 55 4-doof scd4.-a. 
:a:c:- AboutJ6 biUktn b«:Ja art~ uch )"e&t !:n tbe U.S. as 50 lid ~"151e. E.acb AmeriQ."l di$ca.rd.s a glus boule on &he a"er.1'c or aboul one C\'C'r)' two d;sys. The ~\·cmse r.:turrublc bcc:r boule used to nu.ke: l l round trips f'rom the btc:v;ery. to the- cocuumer, Uld bad: to lhc: ""'""Cry· The .m\~c: is now (•717) 19 trips,. In some citiu, it il oa Y .;_ Ptopte a.~ diserirnir.ating Jess bct\\ttn mum.ablc and non-R'tllm~blc: bonles. 
~::o: ... Olu.s rccl:limed from raw n:fu.sc CVI be u.wf in m:tkio; acw gb». Ot for such ~blc pcocft:cts as building brick.._ m:iMnl " "001 fer. insul~ and road swfx:irlg ("ilm grou..-,d ~d rnlxed with tUp~h). 
~ - Aluminum pre:scnt in. rcfwc lo the form o( c;uu ~;lone a:noun:s 10 10 pc:c.tnt cfthc tob.l primvy ptod~ 1'hll meW togcthtt Vi i:h o~ :l~.:miaw:.rt<'OV'tted &om rtft:St: '"'"'U)d find a~ m.~ 0\1 cxistinJ second.uy smcl· tm foor C01WC'1SiOn 10 high SJ•dc casting ll!IO)'J. 
"'-101: - 1'hco ocbcr hQvy nonferrous IXIC"...ili could be u:s.cd rddily in producing tns.s ingot or :he mixrutt c.ou)d be t'wth:r rdincd 1!.-.d ~~rd h:.to the 'orutiturnt mfUts. 
,;xx - 'The rnk Ill which we &cncr:uc rcfllk i.s growi."l& so f:ut &.\:!! ~ithlz:~ 20 >~ t\"tt if "'t a.~ 13ble to :tq'Cie 70 percuu or ouc $0lid "'"Utes our M'C'Cb !or L&ndftU S"po)« ...,,,, mn.t!n the". satnf. And bndfill Jp:!Ce b. cvm now, berom· iog h a.rda a.nd h:t.rdc t r o find. 

(Rerw.c~ ~ I'C(US<'·UCO"o"a)'Chuu appear on pp. 71$ ~ 719rc:spc--cti\dy.J 
1"718) [SEE URBAN REFUSE DISI'OSAL IN TilE UNITED STA11lS 1972 IN ORJGIXAL) ( "719) [SEE BUREAU OF MINES DRYSORT R£f'USE I\ECOVERY 1""2432) SYSTEM IN DRIG!XAL} ("720) [" ""2$9) 1""2433) APPENDIX II TOOrlXION OF DOUGLAS. J .• DISSEI.'11NG IN PART Sttrion 102 orlbe N.llionod Environ.'nC'II:otl Policy Act. 42 U. S. C. § 4))2 prov;dc:s: 

§ 4)J1. Coopuot/on of agmdu: U IXJ'U.' at.•ailahlliJy ofi/ifC~mation: u~mdtJJI~; intursati01ttJI tz11t!""'" rJonot coouJJNJrion of tf{011.1. 

The Congress :authoritcs ll.nCI dlrC'Ct.s lhal, 10 lhc (UIJCJt extent pouible: ( I) the policies, regub.tions. md public lAws of the United StAtu lh311 be ~rd 1.M .C:inb:tCfod C. auord.a."Kc whb the polkics set forth iD Ibis~. and (2) ~I agmcies of the Frottal GO\-.:rnmatt WJ1 -
(A) utiliu ~S)'stenutic, inten:tiJciplirwy appro#b which wrtl insure t.\c in:cg;Tatcd usc ofchc n.J..-unl and social .Kkn:es met cbc mviroa.maol ~sn ar.J in p!.l1'.nin& and in ckcUionmalirls \ao""bitb rNY tu\~ an imp.Kt on man's en· ' -ironment 

cB) idmtify ond d<>Tiop mcbocb ond ~c.-wilb l!lc a.-i1oo Envi:'orunmw Qwlity es· ubl~hcd by subc:bapttt 11 of this chapter. 'Ahld1 "ill lnst11e that prcJC:nt1y unqu:mtificd environmental smc.nities and valuH m.ty be gh•cn :.ppropri.1tc 1••2434) considef'1Ction ln de<i.slCIM\1.kln& along with~ and tt<hnk::tl (IC)ft-sidcr t.ticoru: 

(C) in<.l\Ktc. in cvny recommendation or report on propO~'tiS rcr l~tatlon ~ othtt msjor F~nl ~lon.s sipifi· ca.,tly ;sffcc'ling the qU-l.lity of the h:.tmm c_n\'iro--..mccc. a dcoiled ~• by the ~iblc otlkbl o:t .... ti) the environmental imp:tc:t of1hc propoJ('d IKtion, r·n II (ii) any •d\'CfSC cnriron.:nental cff«U vr;bkb Qft.'lO( be .,.,51$cd ),_~ c.c: proposal be lmplctl'lmted. 
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(til) s!:erruth<e$ L.> :..'lc ~ ~ctson. 

Pa;.:c: 21 

({\<)the JC:tni0D$o'lip bc1v.ccn lou) •bOft-ta'm Won Of mM'$ Ctl\ito;uncol 3.nd lhe maJr.louncc: :md enlunc.cmc:r.t of 
lon;:·term ptodueri\oity, And 

(v) M)' irre"o'mible l!J)d irTrtric\'llblc commitments of r~tUCe:s whkh wouJd be invoh·rd in lhe proposed utio1 
s.hould it be implemented. 

Pr-ior ta nulcing, ~ny detaikd statcrncnL the rupon$ible Fedo:r:31 offici;al W U tonsuh with t1nd obtAin tM com.mtnu 
of any F~ua! lgctW:)' which W jw-bdicUon by bw ot speci3J expertise with respect 10 :lny cnvi••orunenbl Ur.p;:Kt in
\'Ohed. Copies of such sWt.m~t lind the commc:nts :L"ld ,.;cws of the appcopcil.:c fcdc:ntl. SW¢. 3-.'ld loc:sl agencies, 
v.hich an: a1ttbocizN to dc-\<clop Mel <nforcc m~-i.ron:n~nw s:c:nd.uds. sb&ll be rmdc aon.il.1hle tO the Pr~i&nt..lhc 
Coun<:i1 on & .. Voo:ncn:ol Qlu.lity UJd to 1k puMk u pro-..ickd by section $$2 or Tutc $, ~ shlll .:s.::co.:n~y the 
PI~ 11-.roc!:l> L'>e cxistin;- I<Vl<W ,...,......., 

(0) smdy, lfn·c)op, aod de:scribc: appcoprb:e a).mwi .. -c:s tO reGOI""..G;Cilded c.ocnc:s ohctio:s in l.!l)' propo.s.al \l.t kh 
m .. oh·a wu-uol\·cd eo:.Oi.ru «u:.ccrnini al:c:mati\'t w.e:s of tv.libhk COOIUCCS: 

(E) rceogni~ the worlct.-..i~ and )On&:·ran.ee clutxttt of eovi:-oo:nentAI ptob!enu ~d.. \libC"re coruU..c.nt wT..b the 
fore!~ poliC)' [•••290] of the United St.\td. ltnd :.pP'opri.l:e suppon :o initia.ti\'C$, rC'sotutions, :md proganu de:· 
,jpcd to maxi.mil.t in~onal f•7l2J tOOptntion in :soticipatiog and Pfe'o'tntlng a d«1ine in the quality of nun· 
kind'l Y•orld c.nvirOC'l.rl'\u.t: 

(F) rMke ~\':lil.1b!c to State:s. counde.s, municij).'llitiu. institutions • .:tnd indivldu31s. ;:r;d\•icC' ttnd infonn.ltion usel'lll in 
rcstorina,. l'l'l3inuining. and t.nh.ancing the qu;~lily of the en\·ironmer~t~ 

(0) i:titl.l!e 3nd utilize: «:ologiuJ lnfotiNiion in the pl.mning :lf.ld dt:\'tlopmen: or rC'.\OutU-Oriented proje.:u. :L1d 

(B) 1a.ui.st lhc Cou."Kil oa Environmcnul ~!lty csubtis.bcd by subdu.ptct II o(lbis dupter. 

P\lb. L 91·190, Title I. f 102, b.n I. 19iO.Il Sua. Ss; 

MR. JUSTJCE WHIT£. •it.h "bom nte CHIEF JUSTICE and MR. JUS11CI£ REH!\QUIST join. dii.smtil'lg: en ....... 
J v.'OI.Ild rC'\'cne the judl""tol of \he DiJZric.1 Coun 10d order the compbint d is.miiS<td br<,ause app.:JJ~ bdc ~Land· 

ina to brin& this suit. None o! 01.11 usu. including io(c:-tnus tl-.s! nuy bt dra .... -n from dicta in SluuJ Club v •• \fonon • 
.;os U.S. 127 ( 1972), wbcu we dtni~ JtandlnQ 10 peti:ioac-r there. are suffKirn: 10 confrr nll.ndin; on pW:~ti ff.s in : iT· 
cumt:t~nces like these. The alleg:t.tions bcfc do no1 :t.3lis(y the tr.:res.bold rrqubcmenl of injul)' in f&ct (o~ consti:uti11e:. 
junici:lble e:u.c or contrO\'C.r$)'. 1k injuty :allege-d is 1h.11 the filih.rre oflhc Commiuion co suspend n2 . .s•;. freight .-:ue 
inc1CMC m~y diJo:our3gc the ltM3portllllon of reeycl.3ble m:a~erim, thw retarding lho use of recyc:lcd m.:ue.rials. c:su ling 
futthcr coru-um;>tion of our forcru IUXI n:Lturll re10urces (some of"hich might bt IJ:l}:en from the Wasb.U!.gto.n mctntpOI• 
iun arc;~), :uxl rc-sub.i!l.g i.n [ ... 2435] more refl.l.u ~ ~tndi$~lc m.tteriab to (u.rthcr pOllute lhe C'O\'troomcnL 

the moajority ~knowlcdtts tfw l.hcse ~~~C'~Iklns tttlec.t ~ •a:tcctW.td line Of U~rion,." crrle, ~ 6S:S. lx.'1ls W'l11• 
~tO luspcnd its j~gmen: iD tbc: t!lm hope: &h.l: proof at trW \lill in S<lmc UOC:~\I)WDcd w3.y flab [•12J) thtm out 
~-,.:~ c:Stabtis.b ~be' occcs.u.oy ne:xu.s ~«n lMu appelkon ~ tbc xrou~ ra:.c incre.uc: they compbi::s o!. To 
JM,lbe allczed itlju:ics ~so rcmocc, ,pcculadvc:, &:~ i~ iD bet thal1M)' (ail tO coafcr standing. They .JC-
comc no more: (OQI;Rte. rul, Of subw.Mial \lhcn it i' added dw I':U1ft'iab. ~;u eos; moK .a: thC' nu.rk~ and w.t 
s.omtbo'¥1' tht: frc:iVu ~ incn.uc \li1U iotft.ase lll poltuban. Al!cptio:tJ s;uch as thoc: arc oo more substantial .and 
dUCC1 and DO more q!J4lify ~ appdl«s to lidptt dun .allep.tions of J. tou:~ya that ,o\<cmmu.uJ expcndJt~.~rcs .nil 
meu»c bb: U.XC'$ '-Od ~ .. -.:an impxl on his podcnbook, .\f !lUoch:dd/1 v . Ml'llon, 262 U.S. 447.-186-189 (19"-3), oJor 
alkptjons that ;ovcmmcotlJ decisions; arc oiYcn~h·e to n-ouoo or morah.. The gennal "'riJ,ht, pouessed by e\'t:f'Y d ti· 
ttn. 10 require lim the Go\·(mmcnl be DdminiJtc-red !lcC«<rding to Jaw a.nd tlu% lhe public 1noneys be not wntcd" doe! 
not e.on(cr standing to lilip!( i.n fcdmal cot.uu. Fatuhildv. ll:.ts;hu. 258 U.S. llti, 129 (1921). New York did not have 
stAnding 10 complain .... 'hen it ~U.SW.ed n~rcly the possible ad\'r:rst: eJfeeu of diversion of Willet from L:Uce ~·l khi&<lln 
upon h)'potheda.l ( ' • "291 J power dcvflopments i.n "tbt indcfl.r.itc futu:tc:." N~ Yo,..t .... lflinols, 274 U.S. ·181. 4 Xl 
( 1927). Assumed po<encj=tl invutoru ue lruufrtcienl b.ucs (or l jusric.iMJie as.e or eonttovc:Dy. Ari!ona v. CaUf<>,;lo, 
2S3 U.S. 423,462 (193 1). As I sec the itllcr,ltiocu i:t.thh c.uc, the)' ate itl JuJi:y liulc dlffnmt tro:n the ~-i.nltltSt 
:llleprioM found iruuffiden: and tOO mnoce i.n Sltm1 Club. lftbcy Me sumcient her<. \toe 1n ~'~!II On ocr ·~r to 
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pmnittins, c-itiuo, IU lD.rs.e 10 liti£~1: lfly c.kc:lsions o( \he Go''efTim(Ot ~1\ida f.all b an Ue<~ or int(T('S-t to thC'm and with 
~biclt they dwg.rtt . 

.-\s.sumin.;.. bo...,"C\"Cf, tba! 01 rNjorit)• ofr.he Coun ~l'lcm 10 lhc con<lwion Uw a con.scirutlon.J.l cue or controvu,y 
exist, in lheso circu~tlln«'s lltld th.ot p~tifl} [•72.4) <my SUt.l ~ould agree 1:.!'12; the District Court C'rm:lln enttr· 
in& a1 i.ftjwcdon ~-h.kh Con;rtu qui1C' <leltly h.td long s'l!tec divc.Jted It orW po~u to mta. Ac~y. I joltl Pan 
ru of\hc Ccwt's opinio:t. I odd 0«1ly tnt (:u"hJR :o ~this coonrl')'s t'llitroa<b C\'m In their present ~cmic concll
tion '\·ill ~tee ~1 r«)~l.1b lc mnlcrials wnl st:ty where they at~ - (r M)'Oftd the: ruth o!t«')'tllng pJMtU tmt as I 
COt\SC!ql.K'1)(.(' R\3)' not be buUt at ~ll 

~tk. JUSTICE ~lAR.sHALL, concurring in p.trt And dis~rnti:ng in p;m, I fully agJ'« .... hh and joi.·l ir~ PMt II of the Coun's opi.nton whc~in it s:usULi.ns l.be OU.trict Court's Wrmi:ution tf\11 
lhe appellees ha\'C stl."ld!ng to cha.lltl'IS,C the 2.5% mterim ~coo tM FOOQd that tbC' Interstate Comm(t'OC Com· 
rnis$.ioo's onkr of Apri1l4 permitting the s:urch.vsc 10 uke d fcct wu noc W:ued in C.Ctn;!'lim« wi:h tix mplmnc:nu 
of the S .:tlion.:d Envlronmt:ncal Policy Act o( 1969 (NEPA),42 U. S. C.§ 4l2t t1 J~. The Court coes on. however, co 
bold ;n Pan Ill offtS opinion thai the Oisuict Cowt l.ad:cd po~,~o-er 'o issue~ preliminary injuoclioa ~ implc:mcntl· 
tion t'fthc: ~~due to the Commi.n;on·s allq('d f.alhue to comply with NEPA ln lhe su.spen:sion $taS,e of the Ric: 

procccding. The Cwn's dcclsion in thh re3pcC:t i.s.. lobe surt, a \ 'try narrow one; lhr dt"Cisioo tlwJy eonecms only th~ 
KOpC' ohnntd~ a\"2ibblc tO the Di.s.trict Coun in the c:onte).t or a case ofthi.s p3J'tic:ullU character,' lh.a1 is. an ICC ra:c: 
suspension ( " •2416] cue. f •7lSJ Thc Coun speci(•cally refrains from dcridin& whether or not tbc Commission's 
atk1)."d failure to comply with NF.PA io U1c swpcos!oo ~c £s 3 pr(lpcr subjc:ct for judiebl rni~ and. if so, .... tw 
woul·l corutitw adtq~.Wc: c.ompliaxe ~itt! !'~.'ePA at tha1juncture in the ad:minhtnti \'Cl proe.w. Sc:c cnu. at69S-699, 
n, 22, None-tbdeu, I ;~m u.ntblc 10 join the tbltd portion of tbc: Com't's opin;on. for I am conv!ncC'd tlut there i.s no Jack 
O( judidaJ powtt C.o isSlJC: a prthmitwy i:njunrtlon apinSI the f• • •292) in1erim swdur&c: U. l.be: coouxt of these Q.).< 

C'S. llhC'rcfOfc must rc:spc:<;.fully dluc:nt from Pan Ill of \he: Couft's ophtion. 
I Oi\"t"n l.ba.t tht Coun holcb only Uat the Disukt COW11aeked powCf 10 grDn1 prelim in~ injunctive: rc:ller, i ' 
prewm3bly rc.mlltos ope-n to ~ppelfc:es to dt.lJJencc: lbc Coaurussioo"s ~nc;ad ft.il~ to comply -Mth NEPA i.n 
du:: SUJP<ension SDJC of the pt««'dinp c.ooccmlng rhc in1uim ,liurdwgc ln :an acdon for dtebn.101}' rt1icC. 
NOT d~ an)'lhlng in lhe Cowt"s opinion today deny to the dl,ukt (00!'\) po~tt to rnjoin tbe CommiJ:s:ion to 
«tm;~"ty with NEPA in tbe con:o.1 or a p~icui.At rate proc«di.n.a so fong as no lnjWKtion is iuucd b#Ti:2& iJD.. 
plc:mcnt!Lion orthc Btc::s tbc:aucl\'CS, c( . .!tdtisOtt. T. & S. F. R. Co. v. Wld:fttJ Ooord ofTrad~ fJ0$1, p. SOO. r\1 the: Outkt. il is csscnti..tJ for pw-poscs of mtl)'Sis to put the i.s.st;c upon ~'hkh the Cowt dispOSeS of the c..aJ.eS in 

proper pcn.pec.thoe. Si."'lee the Cowt addrn>eS only thc issue of the District Coon's pO~tt to JtU!l Sftlimin¥)' rdic( 
we must, of «XSne. ;us:umc: for the S&lce of L~~~ dut lhe: isi'UCS "A11.Kh the- Cour1 docs not now re11.ch •• name1y, 
wb~ the pr-oceduta.l requirements of~'EPA 1 :ue applltable 1t the sUJpmJk>o ID&c and "'-btthtt the- Woe of Com
missf·'n cornpiUncc is~ pcopcr one for j!Jdic:W tc\'iew 1 - arc to be dcddcd In .,ppctlcc:s' (;2vor . ln addition. 'A~ must 
.!CCC"pt for the prc1oC1!10Jppc:llcC3' 4.SS<tdons th:t! lhc i:ttcrim sW'Clws,c, by r.tbb.g (•'726] the cent of s..'l.ippina rt'C)'CIA· 
blc: nutcri.J.l1. will (Ul'\br:r xtto~c the a!lcg«fl)• unjustifiable dbp.vily bc:t"'«O L\c c.ost ofsblppina.lhok m.tteri.tls 
4.1d the eon ofshlppl~ pclm.try s,oods. tbcrd:Jy i.~!y c:t~Coungil'\' lhe usc ofprinwy goods \Oo'hfe:h Yoill lead to a 
l'cnhcr ckg:"adnion of our cnvironmc:nl, In olhcr WOlds. in consktc:rin.; the qua.tion of judlc:i~l po,.u, we t::u.w; oCC.C'fl( 

thc C:('ff(Ctness of the District Cou.-1's de.cnnin&J.i(ln du-1 tbttt Yt'U :t ·.urong likelihood• that the Commb.,Wm h4d erred 
m its :ondi.J)lonlhi!t the interim surch3.rtC' ~·ill Mvc no si&nttk.a.tu iXI\'coc eff«t on •• • lbc: quality of the ht:man eo
\'iroament ""ilhi.., W me3..1inS ot'tM: Environmc:rt!al Polky Ace of 1969,- 346 F.Supp .• :u :ZOO, 20l. • conch:.)ion cl-..tt 
had effecti\·cl')' excused the Cornmi$Jion from eomp!.i.an« with tbc procedwral rcquitt'me:'\U ofl\"EPA in the cootc:>-1 of 
t.~ nrch.l:sc. s.c-c: 42 u.s. c. t 4132 (2XC). 

2 S« in p>m<ulu § 102 (1XC) of <be A<~ 42 U. S. C.§ 4))2 (2XC). l Ct. e g.. Uppu r «<'S ..Wn. v. Sl.:m, 4S2 F.2d J2l3 (CAIO 1971). ~led and rcm..:t.nded for coruidcr.uion 
ofrnootnc:ss.svb nom. Uppv !'~au ANn.. v. PatrJon. 409 U.S. 1021 (1972); Co!wlfOfjft• C091'd!Niti"1; 
Comm. v. Atomic CMrgyCOM'"'n, 146 U.S. App. D. C. Jl. 449 F.2d 1109(197 1): City oft-'~ Yor.tv. Uniud 
StauJ, 337 F.Supp. 1 ~0. 15~ 1 60 (EONY l972). 

1 uming Ibm 10 the lssuc of ju.dic:W pO'A·~r. i.t mw:t rlf'S: be ft'Ci.\Ucd lh.u we- 4ai bc:rc with~ gnat of Only l. p~ 
li:nii'IAJ')' injunction; thor Oi)lritt Court did not pmn.tncnlly e'\ioin cnfo~cmau oftbc interim surdwsc upon detc:rmiD< 
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ing t1w the Comm.Wioo hM. in all lil:tlihood. &.!ltd to c-OOtpl)' "'i tb SEPA i.n thC' swpmJion ~~- Properly'~ I 
think c:M tnjlmClioo a1 iuve i:l dais~ ll:'.c)I.CllS toooCm: r:-.o« Wt1 a l~c dfon by tbc: District Court, folk-"• 
in& eM Comn:i.uioa·~ rcflaal10 su.s.pc"Qd lbe SL.""'thl.."£~ to rrWr.W., the JJ41VJ qw> pmdillg r&n11jud:ida.l ~on of 
the lcpl ity of tbc: Commissio:fs ac:tioD ~ W suspmsioo Sbl;~ U. lia,hl o( the rcqlo:in:mmu of NEP A. And. by flO'to' • cbc: 
t'f'.&iobk po-w-v o(lhe fe<knl eowu to gn.-u in:ai:n iDju:Kth·e rt'lkf pmdiQ& ~irwion of ;u appeal is well au.J>. 
fished. Tbe a.=Dt: of~ powtt ~~ o:plcnd ~ kagl.' by (• -2·011 lbc: COIUt in Su/ppJ·HrJWard RJJ4i.o. ln.:. ' · 
FCC. 316 U.S. 4 (l9J2). --.here it ,.-as bdd 1l:.x: a «!U."'t of~ fud po""c:r. pmchna ddumlmtion of111 appal. 
[•T27) to !Uy the Feder..) Commuo:Gttio.-a Comm~nton's gf3!1~ of a coru.trucrioC'I pc:rmil ~lbough the Fedtn.l Corn· 
muni:31iOCU Acl nu4c: no pr~wision ( • • •291) for suc.h ll nAy. Spco~in& for the Coun. ~1.r. Justice Fn.rJcfuner e <· 
plain~. 

"No eoun C'<Jn m:ake ti.me sund s.till. Tbe ein::u:ruuoces sutl'Oimdin& a cont:O\'t:U:Y m.;~y c.h:ao&< ine,·ocably dwing 
the pcndC'ncy of 11'1 :~ppe;a.J. despite M)'lhing ;"I c.ourt can do. Out within thes< ltmiu his rc-'Sonlble thl.t IUIII.pp<:li.Jte 
court lhould bo able 10 JXC:\'tnl imp.mtble injury 10 1he p.utle& or 10 tbc public tt.'uhing f(om the prc:matu.-e en(orec• 
ment of 1 detcnnln.ulon whith m.l)' btcr be fou."'d to h:t\'e bun y,Ton,;. It hu tiW!'i)'S bc~n held. therefore. tb.tt l$l pl n 

of its ~hioul equipment for the ad.tninistr.uion of juniu, .s fedcnll COW'I un .\UY th~ enforcement or a judgment 
pendi:~g the outcome ofo.o appea.L" /d., u94 10. 

~e Wo F7'C v. D~o.11 FO<Jd.J Co_ 384 U.S. 597. 60.; ( 1966); ff?l!tnt)'No.uOI'IJJl IJGM ;, J1f~rson Pt:rlsh \'. Bcnk: ofNtW 
OdtCIIS & Trwt Co, Ji9 U.S. 411,425 (196l). 

This Court hu eoralsttnrl)• ~to tht view- t1w it win f1ftd fcdmJ couru to ha\T been dcpri,·ed ofthetr tr.)di
tiorW pov.tr t4 su.y «dm undet rt'\'it"Vo' ~· in W fl.c.e of thr du:-CSI pouibloe t\ilkocc of a c.oogn:ssk!m.! intent 10 do 

so. S« $«Jp;s·Hf1"•d RDd.'<l. /ttL v. FCC.. svpra. at 11, U. So such ctt¥ ilr'.eot is lObe (oand b tbt: ~~ 
CorNrAKC Act. allust not \loi th rc:spca to a C:a$1C such .u this v.~e the Comn~i~~ion l'w altady xud oa tbr: reln3t:l 
t.Jue and the i!Jue bu b an atc-.a oou.ide t.".e Com..nis.sion'~ t:radrriocloll opntis.c. "In A"ow Trt:nJJXI'fiJJlo,n Co. v . 
~~IKm ll [• 72&1 Co _ln U.S. 6SS. 664 (1963). t.'lb Coon spt<I(IC&II)' ackoo~l~ t!ut •it eaMOt be: Wd t--ut 

tl'K IC"s:hbth~ bbaory or cbc gn.ol o!lbc suspcosion po .. ·cr to the ConvnWioc lncN&es unambtauous cvidocc of 3. de

d.&" to txt£nzgldl,.h.1J.c--\'C'f jodicW pc:w.-er auy b.l.\'t otintd priot ~ (1.1'-.e enabl~nt or l-Ulpcru.lon po"'us in 1ho:: 

CommWton) to swpcn.d proposed B!CS." The ...r,~ Coun ~-u &lkC'd to Q;tcod by injY~tion t.'te suruu:uy s.n~·t:lonth 

s·~oa:pc-rukln period, S« 49 U. S. C. § l S (7). ~~:SC lhe Cornmtssion h.1ld noc ruched a dcdsloo on lhe b~ofutneu of the 
prop0$C'd rttet ot lM tl'ld o! the :swpenslon period :lo"ld eM 1')11 curlers, following a period of vofunt.l."Y suspmsion. v.·err 
1hr~~"·n ing to impkmtnt the ffit: ch.\nge without awllhi:.g firul ageM)' octiol\. Oe:spitc the ambiguity of the l~iJIJ.th·e 
hi~tory, the Court, upon c.arc::ful examin.uion of the dwacter o!ud rasoru for lhc SWcpen~lon schc.me, eoneluded tNt 
Con;re"' mwt h.l\ 'C intended to <kprh·c the federal couru o(lhc powd' 10 suspend 1'3teJ pe.ndl.ns comple.tion otagcncy 
aclion lllld thu.s that the traditioo.;~J coquit:ablc powm of the (cdcml c:.ouru h:id lxc::n O\'cnidden to that n'ttnt But. ;u 
deu.l!cd c.MSideratlon of the r~or1 tb:u moth~d lhe d<clslon In tl,ow rcvc::ab, lhis lrti);;ltion presenu _, )igni1ic:o.ntly 
difftrcnt problt-ln, 

·1 Tbu.s.. J unnot occcpc the Court's USC1tioo tlut lhe ques1ion M.rc Js ""belber il11l $p«:Hic context ~PA J11.b 

1lluulo rC'\'h·edjudicial powu 1lw ha.d been o-plicidy cllrniruted by Conar('U..'" An:~. at 696. Th&.t is:& qu:s4 

lion v.bfc.h 1 do D()1 bf)iC'\'C Deed C'\'U be ruthed bC'-tC, (Or- U WJI be 1«n-Congress bas Dot. to bl::in v.ith, 
dc:prh·cd 1M f~l eowtJ of the;r ~i:Jocul Oluiublc po~cn in tbc: c.om.o.t of r.hC".:.e c:»Q. 

Tbe t•••29-:) A"owCoutt (C"btlw ~ iQ~au:odin_; the:~ pni.ocl pmdtn& fmal~ saion 
\\OUkl ln\'Ol\~ a ~ unintmdod i."l:nUioa oo the pri::wy JllfUdkriOCl oflbc ComlnissJOCl. Thi$ probkm of pri.!N.l)' 
jurisdiction~ t"oo.:O .aspects in Arrow. rxm. t••l-HS) "hcte cbC' Wuc b lbt reuoa.ahkoc:» ofp-oposed ntc:s, :.::~. 

spptic.arion roc ao ia.)IWX'tion a;Uut im?kmentarioD o! 1·n91 those r»ti ptndirlg rm.a~ ageo..-y :aaioo "''OOid ~ 
:s.o!:ily require .1 (cdcnl ~ ·1o pus bc'(cn fJ:Ll) Commis.sio:a ac:t.ion ypon the question o(rc~!t':le$S o!~ ~e. • 
372 U.S.:&: 61l. thetcby proNidir¢, in effec:t. a,-, :3oef,·is«y j~Jd.itU1 opinion co chc Com:niu~oa on ao issue ~'hlth Cnn· 
&re-SJ intcnckd dW. the Commission decide in d'~ fttSt irunnc~ CC'I'tllln1y, the Cotr.rt..I.Uion".s expertise i."l rnu:as of ~il 
unicr opcndom and e<ooocnks is wc-U r~tzed. and A"ow ck.vly indlcattS lfw. the coutts s.bocld DOt i.'lttrl'ct.: 
with the u.ttclu ohha.t expMist. Ho.,.,n·er. L~ &rnl! ofpc"tliJfliJwy rellcrhc-rc: in,·olvcs no such ir.tcrltrt«e ,.itb the 
Commlu lon's ini~j,a,J c:xctclse of l:.s p3ttieul.u ape:nise. 

So far u I ~ II W&re, the Commi.s.sion Ius nc:\'\'r been ckc:med C"spcocially t>.~~rt in n'I.Mf~ of c::nvito..'t.mcntsl pc.licy 

or imp~t. 1 ll b .• of course, true lh.11 the Co:nmiss:ioo must decide in the tirsa instance whether p.l.l'ticubr propose.d :1-c:tlon 
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«tnJhtutc:~ "nujor F"edcri.l ac.ti()n _,ignlfie:a."ltly affe<tin; ~ quality af tl'l~ buman env:roo.ment." tb\I.J n«-U$ita.ting 
:aga><y comp!W>ec ~ith the do:uOed r<qUir<mentJ of§ 102 (l)(C) ofNI!J>A. 42 U. S. C. t 4))2 (l)(C). a.,, 11-.:t cka· 
1ion had &!rudy been made 1.., tills case fJ'W to l!x time ~ilc:n jud~ lntc::r\-ettion by the DiSUict Cow1 "':U SOU&ht -
in contrast to the Jctua.tlon Jn Am1w "'h~ the question of the reuorub~ of &be: tales rcaWncd ~1\"'cd by the 
Con\JnWlon.. E"'a) usuoing that SOfTt( ckmmt ofag~ exper1i.sc is invoh'td In lhe d«lsion at Wuc htte, the Dis
ll"ict Court. in gnnring prelim itw')' rclie( 4g;~Jwt the lntefhr: surcbNgc:. ~)oed ooly upon~ qUCJtion of which Che Com • 

rr.Wl)D ~ nMJly d i3.posed. NIJMly, the cnviroruncnUII fmp.sct ofnoc JWptndin; tbc in:t:rlm su:rc.hugc ( •73()) ;!....~ 

or perm_ilting it to lAke effec-t at oa~~ Thus. fot p:rposn ofllle ~W issoe ~iscd here, the District Cowt ¥laS pre· 
se:ueo!,.itb fd\lla'cncy action • and was I'IOC Ln diUiger of in~rfuing " 'ilh the Commi.ssioo's cxpertiJc: when it oy~ 
l.be: Commission's order pcncUn; fi.rW dctc:rmi.~ ofthc appeals. • 

j Admitlisu~th"e o :pc11isc in such manm ls svrcly lodged with tbc Envlronmenu.t Prok<'doa Agtney and tM 
CoU.'K'il on EovironmeoUJ Qu.4.Lity. 6 Cf. L J1fre, JuditUI Con1rol of Ad:mil'llJuati\·e J\c:lion 683 (196S). 7 Conln.St Atdt.iJon. T. cf S. F. R. Co. v. Wlclurn /Joard ofTnJde. port. p. SOO. lllc othtr aspect of the prob!cn of pcim;uy jurisdiction focw.cd upon in Art'(IW was tho timing o f the implcmtnta· 

tioo c( new r.t.ta. lbc Coun rone1udtd th.'t Coogress lud i:~tcodcd thal the Commi.s.sioo W:!Wd determine wha n~ 
r:tu shouJd ~err~ $c(: 372 US., a: 66S.lmofar "lhe eco!X)mk impxt ofrato inaellSd W3S eonccmcd. Con· 
lfC:U enxtod" Khetnc whleb pcnnittcd the C<lm:nbsioc to Wet: blto accou:u the CntttesU of both rai1 c.anicn and 
Jhipp:o. Tbw,, Cort$1US feCOt:lllC'd tlw eeooomk: neccnity might pcn:tl3dc tho Comm.Wion to pc:rmic [ •••l9S) 
o thcr-.•rbc q~tion.1ble nuts to ~o urutupend<d while they w(f'( be-ing m .. ~ip:C'd., and. a.l mos-t, it atlov.'C'd ~ Com· 
mWtJO to $\lJPCDd propos.cd n.ln fo r onty st~ mo nths. See ·19 U. S. C. t IS (7). At the to~me time, CoC'!grc:s.s 11· 
templed to a.ccommOch;.e the C'COI'IOft\k inca~ af sh}pptt$. for it ga..-c: the Commission pewer, peodiog titl31 llgency 
xtion. to require the nfl caniers to m~tinuain cSeuilc:d r«ord.J or monies received c!uc ~ lhe iDcrt:ue :ltld to to:npel 
paymen: of rc:fuods if~ r:uc iJ:rctnsc "''15 t:hi.mJ.:c)y (Ot:nd to be un~uon.1ble. • Sec: Ibid. 

I M~"~~'tt. C'\o'm if the Commbs1oo fai1s 10 require tt(Ofdkccpina and the ~ymcn:. off'Cfunds .rua sponu, 
Congre:u abo provided :a mcclu.:lb;rn by ~kb "'i?Pcn mlY i:til'bte 2."1 .ctioo ~rorC~lhe Co mml.nion to s«k 
rtpua:ioru from • co.rricr on lhc ground Li.JI pJJtlcullll ratt$ .U<C u:u-UK~nabtc. SC'e 49 U. S. C. f 13 ( I). Arrq~o~ TrQ/fJ{JO'Ictron Co . .... . to:.ttlrmt R. Co., 372 U.S. 653 (1961). (0 be: sun:., djd J)4)( ln\'01~ ao cconomk 
dispute btt"'een 1hippcn aQd rail u:ric:rs, bu: -.u. ~ ~n .etion brought by w•~er cl.\l'ti~rs which conttodcd 
ttw ccn.a.in WJicns td d«reuts in the ntcJ of (Ompcting nil urrlrn W.cte" dn-ig.ncd to dcs1;roy ~ r.l!htt than 
to rexh lcsWm.cc t<OoOCnk objcohu. Qb\iou.Jiy. the rcftmd lnd teJN.r~don provi$lons of the Jntersta!c 
Cor.tmerco Aet Yi'tte of no mo re w ltbe (0 l.be w:a~er catrim tn Anow ~ they~ to the ooru.hippcr appellees ln 
this cue. 61.rt. as tbe Court po~~ ou1 in A.~. ·conmctJ O\'rf r:uc.s bc1wec-n c.ornpcdn,t amen wtte: f.ami1i· 
M to l.he Conuntuion long. before (the cnactmco: ortbe swpc:u5oo provhlocs) • • ,, lnd~. in &niXbcr provi· 
s.lon (CU.."l''('ly, 49 U. S. C. f 4 (2)) of the ''a)' ~e s~o1;u1c (th-1t C$Ublishcd the: sus~m.k)o powcn) Co~ ... 
den.lt e~:pliddy with the ,~J.~.t/on of n~a by n.il:o:.b c:ompctin; with \lo'lltt QtT'icrs . • • In addirion § 8 of the 
Act. 49 U. S. C. f S, crc:o:~tes ll priVIItc riEht of action fo r d#rl3£t:S - twed upon cooduct viol.ati~ of d'lc Act 
which might b( :l\o."l!l1blc ••.• • 372 U.S.,~: 669. Thus, Can~s h)IJ ta.krn into llt<Ount. tnd h.1d provided (cr. 
diJpu:cs bctw~:en eompeling c.uricn. aJ wc:U llS btt.,,,.«n shippcn and arrim. in t:Mcting the suspension pro'oi· 
sioru.. The Ja."M can hat1fiy be said for conflicu bctwem che environmcnt!tl policies ofNEPA. i--,d lbc Commb• 
s!on's sus.peruion power. 

(•7J 1) [• •'2439) Out where~ IJx lnttfl~< Cocntncr« Act ::ukt' pro .. isioo for :u:a accounting Ollld "refund
lo \he pco pk o( our N~ion (or the inc,mfblc: cc:ologk<,J d:umgc th:u rc.suJu from a nu i~ "'Mcb di$.c:rimiru.:.es 

UJ\rC~Iy ag;a!rut rcc~-.:llblc rNtnUls and tw. bcc:l.allowt'd to tAke ef'J't'CC "';1.hoa1 compli~.nce with the prootduml 
rc:quac:mcn:, of NEPA? •The Cou.n 1odly s:~ys tb,_l •to :dlow j00k:l3.1 swperutoa for tw)O(.~im«' widl ~VA. ""'"'UJd 
d istwb the com fiJI ~ o( iNC"rob • s~k by Congress m the Juspcruion ftnd refund provisions. An,, at 697. Y~c 
the si'nple fact is lh3t 1.n the [•732} QrcfuUy de.,.l.r,ncd susptttSk)D ll.."ld rc:!\and scbc.mc no bal.nc.c -.-;u ~truck '"·•th 
respc-..'t co tht ovltoo.maul b:C't"C:S\) that h.:t~\'C b«n rccoeru7-Cd by Consrcu in NET' A 1/nu the io U'odi.Ktion o!thc 
sus-peru ion p~o .. ·i.siocu ln1o lhe lru~nU!c Cornmttu Act. Uadtt dlc:st' circu:nsu..'ICO, we ear. han!l)' infer an intent on 

the pl:."l of'Coo~-cn 10 deprh~ tht: fedrnl coo.rts of the ir traditiontl t(:)porulbilhy,ln p.u.s[ng upon • rcqucs• f«CQUib.· 
blc relief. to wort t n .ccommod.ltion in c.xb particutu c.ue ofdx compt'ling i.nttte$ts [• ••296] ofahc ~levant pll' 

de; • - 1..\1l n . of IJ r.u1 ea:rict's alles cd nerd (« incre:ucd income t.hu -.ill <Khcf\'Uc be (Of"('VCJ' lost e:x.h dl.y tbl.t tbe 
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fte\llo' Dt.c b DOl Cb.:t."];cd 3;;-,d Of cfl.e O."Unl O(im:,·cnibt~ cn~iro~W ~that miJht rc:sufl if the ~ ~e ncK IUS• 
pcX!td. The Dis:rict CoW"' .. in its effon to prescn't' L.~ st.atuJ q-.~o pdldi."lg fi!Ul re-view of the Commi»ioo's April 24 
ordc:r, P "''C: full coosidcration tOW:: e(fccu on llll pa.ltie$ or citber gra."lting or denying prcli~ rc:llef~nst the in· 
terim sur~. •• In then temponuily rnjoining the surt.b.uge. I bclie\'e Wt lhe Dlnrkt Court acted .,.,;thtn lbe KOpc or 
its lc&itim.a.:e powers.. 

9 Indeed. gi\'en the. subniLntial clcmc.nt of public lntw:::s.t 11.1 JUke in A c:ue such as this. it is approprb.le 10, re• 
eall ~1t. Justice: Stone's ofi-quotcd •dmonition: ~Courts or equi:t)' m3y • .md (rtquenlly do, go much (3;;"\her both 
tO g.i \ 'C: IUld \\ithbold relief in (urtlw;rli)Cc: of the pub lie interest th.ln lhey Me 3Uu.tlomed tO go 'oloi)en Only J'Uh'!.IC 
interests ~~n: in"olved." Virglnfan R. Co "· S}PVtU Fduafum.\'f1. 40, 300 U.S. 515. 552 (19}7). 
10 CC. 1/c.N C... v, ~··It~, )21 U.S. 321, 329-330 (19<4~ 
11 n.w.. the DiJulct Coun. f1.1lly r«OpliDa& the fl.fUnCia! pli£ht of the nil amm., QttfuUy limited iu pre· 
l.i::Wwy iDjm-.c:~ion tO tht- 3ppfl~icn of &he in1crim swd-~.c: to r«)'Cbb!.c: mat.tria.l.1.. '""&UO'o\icg [\be nil W'ri· 
en I Ll>COika t.\t su:t.h.ulc on all OOMCC)d&ble ~- ).:6 F.5upp., a120l 

To sum:n.a:iz.,e,l.bc:n., 1 obvioud)' C*\ftOt ~« \llitb lbe Courrs us.cttiott ttw "ncb ofW policies ma: "'"e idtn1ifKd 
1n A"crw as eM buls for f I 5 (7) \II'OU!d be su~ti~ll)' ur.dc.rm.io«< if the c.ourts \II'.C:tc (ot:nd to ~\'e suspenskln pow. 
crs simply bcuus.e nooc.ompU,;m.c:~ ~;th NEPA ""'U ~tUcg~.· M:~. at 696. In ( ••J440J Arrow itself, the Coun wu 
~t pailu 10 point 0\:t ~ itS decbion (•7Jll did oot •rcfl«t in c.n>' ~y uron dcciJicmJ "'·bleb kl'o<e recog11i.ttd a li· 
mhcd judtc-I.IJ power ;o pre:suve the coun"a ju.tbdjctlon or m:t.inuin the sr!Jiw quo by i[lj \lnction pending tc. .. 'icw o( llO 
:.&enc)ls ac-tion through the prescribed t taMory chowncl~. • 372 U.S., J~t 67 I, n. 22. True, lhc· Court w~t on to s.1y there 
1ha1 "s:och power . •. tw ne .. ·c.r been re.cotp1b:cd in dcrogMion of such e cleu con~»lon:.l purpo.se to oustjudickd 
rowe:r u th:l! manifested in the lntent11lc Commctc(l AcL" Ibid. But the import oflhat remark must be judged 'oloith:. 
tull undcnunding of the fa.cton un~U:dytna the ..Cn'ow Coun's finding of "'wch 1 clu r congressional purpose."' As h:.s 
been seen. c lOW' analysis o (those fxtors ~en1 i Gcd cenatnly does not compc I C.\1cnsion o( the! A "ow holding to the 
rcq~ (or prdtmimry il:.jUDCth'e rclidi:l thU liti£llioa. u Th~ Coun would do [ •• •297] "ell :o remember [•73-4) 
tlw "'\trobe:Jc Coogrc:s:s wUhtd IOdepri\''t lhr cowu ofJlhtitJ bi$:;)ri£ pmnt (to 'tO,io(D OC'dn1 pending rniewJ, it b.:-Vto· 
bow to \1St' a;~ words. ••• - St:rip;u·lttiWO'd RG~ho. lrr4 v. FCC. 316 U.S. • 17. C( ll«h Co. v. &r.'i~. 321 U.S 321. 
329 (1944). Notbin;. in the: b!t.gtU:.e o(lhc lr;ar:nwc Commc:r« Aa Of 1:. lhc p.lllkul&r ~oft»: Aa oc rocn i:\ 
~ d«Ukln m Auow compets ~ conc:!wkm WI. ~e:s.s b.» doM $0 hue. I rmu1 tJ".cn!'orc diucnt from the Coun"s 
ult~ duposhtoa oftboe QSO. 

11 The A" O'W Court ~ IJO po!nled out dw c:xpcritncc: " i tb judlci.aJ lnjuneuoa.s ag;3jn.st rntes prior to the olttb

lisluncnt of the: CommWion's JWptrulon poY~~O in§ I.S (7) hlod "~suited tn di1p.1rity ortre;u:ment ~.s between 

different $hippen. c~nim. and JCetlonJ of the C:Ol.Uttry, ousing rn tum 'dbcrimln:.tion ~nd huMhip to W ~c:n· 
c:~ l publie. ... 3n U.S .. Ill 664. Th""" results wc:rc due both to the conflic:lin~ views o f!owc:r rcdernl courts ~a to 
their pov.'Cf to enjoin nues ~ndin; agtncy cktmnitlo)tion of their b.wfulntJ<I llnCI connicti.ngjudgmc:nu of dif· 
fc:rtnt cowts u to the rusonablen~s oflhe p:m n:es. See /d .• ~t 66J-664. 13ut tM dan&tt of eonflicdns 
jud;;meftLS c:onumlng t.\e ~me rl.lcs and u.De\'t:~ trt.lttnmt of shippcon and utrien, m~ly becau.Je of 

the fonuil)' o f the ~icuht judk-W district m vth.kb thC)' arc I<Q:ed, is no1 Pfeu:nt v.-bcrt. :u here. the 3lle ~· 
lion is tN1 the Commi.uion 1\:ls (ailed to follow tbc: rtqui:mnmts of 3 ""'utc- ~EPA- rttC"o'3;nt to the Cc:te'i~<t 
of ia ~o:y j\ltisdlction wad the Commiuioa bu. u ;a ~c. btcn joined in tbe suh. u ~ ckfmd:-.ru 
So loa& u the CommU.sion tw been rnadt a p.a."ty. it is pos:riblt' ro ~ unirormify o(~rtmnan bycnjoirlinc 
t.\c: Colrul:li.Uioon co e:xcrcise hs ~ion pG\\US ..,.~:ten-;:. Wlurc 10 comply Vtoitb 1\CPA is bdiCOo"Cd 10 e:xis:. 
Tbls is ""bll tbc Oj;,giu COt:tt did here \llbc.n h cojoined l.bc Cocn.'fli.J.don '"!rom pcnnr.ting •• , the 2.J per utt: 
!~Jrthl..~f,· co b;:o colltte~ b)· the n:l catrlm "'pcod:.ing 1\uther Ofder o(thl~ c.oun. .. Sec JurUdietiocul Soternem 
lOL It r:uy be th3t ~ d.vtgcr of eon!licting. rc.su!u wbc:rc: the Com.'tl~don h.u l'lot bcc:o msde 1\ p:u'tY WOLld 
w;amun a coon st:1y(ng its lwMt. but C.~t l! not a problem betc. 
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Drc:aklng News 

Supreme Court to Rc,lcw Utility Industry 
Challenge to Greenhouse Gas Nulsanee Suit 

Posrcd Dccomber 6, ZOJO, JO:SO A.M. 1:T 

The u.s. Supreme Court announced 0«:. G that it will hear a challenge to b court of appeals 
decision 31lowing several states to maintain a public nulsllncc lowsuit against American Elcctnc 
Power Co. and other utilities for their greenhouse gas emissions (American Electric Power co. v. 
Connecticut, U.S., No. 10-174, certiorari granted 12/6/10). 

AEP and three other power companies filed a petition for writ of ccrtfornri Aug. 2, asking the 
Supreme Court to· review ol dcclsfon by the U.S. Court of Appet~ls for the Second Circuit. In 
September, 12 states Joined the Obllma admlnlstrauo.n and several Industry and labor groups to 
me amicus briefs i.n support of the petition. 

The coun considered the pctlUOn In conference Dec. 3 (232 DEN A· II, 12/6110). 

The A£P case is being closely w:.tchcd by envlronmentbl advOC4lCS :.nd Industry. If the law:oult 
by Connecticu't, other stbtes, 3nd environmental groups were to go forward, it would signal th<lt 
the court Is allowing challcngos to a company's greenhouse gGs emissions under nuisance law, 
which would provfde environmental odvocat~ wi th another tool to try to curb emissions. 

If the S~ond Circuit decision were t~phcld, it would allow parties to go directly to court to seek 
a remedy, rather than rely on rcgulntory agcndcs lllone. l he Envfronmental Protection Agency 
Is due to begfn regui<Jting emissions from large sou~ in January, although members of 
Congre$$ .,-,re trylng to block, or at least delay. EPA's .1uthon:y to cfo so. 

' 



The Second Circuit decision allowed Connt'ctlcut, seven other states, New York City, and three environmental groups to proceed with I3WSU1ts iJgt~lnst AEP, the Tennessee Valley Authority, end other utilities that iJIIe;ed the power companies' urbon dioxide emissions eonstituted c nuiSance under federal common low (Connecticut v . Amer1c.on ElectJ1c Power Co., 582 F.3d 309, 69 ERC 1385 (2d O r. 2009)). 

According to the court~ Justice SOnia Sotomayor took no part In the deciSion over whether to grant cen 1n the AEP case. 

Sotomayor was a member of the Second Circuit when that court hel!rd oral arguments ln Connecticut v. American Electric Power co. The court~s 2009 decision ~me down th~e years after it heard oro1 arguments. tn that time, Sotomayor wi)S elevated to the Supreme Court (181 DEN A·l2, 9/22/09). 

By scc:vea D. Coole 
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CO~fMONWf.ALTHOf' VIRGINiA 
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Mr. Will F. Ccrbln 
Ed1tor. Oa.Jiy Press 
Newpon Na·~~o~ VA 

Scptem~r 29, 2000 

Tho staff of tho Froedom of lnlormatiOI) Advisory Covncil i$ authorized to issue tJdvi$0/'y opinions. Tho onsulng staff advisory opinion Is bosed soJo/y upon tho lnfol'fntJtlon Pf0$0nt0d in your corrtJspondonco. uniD$$ O:.her.viso Indicated. 

This will aCknowledge rccoipt of ycx.~r louor ot August 18, 2000. and tho corrcspondoncc between Grog Lonr nnd JudlUl Malveaux. nlso of the Daily Pross. and J~os E. Samoa. county attorney for the COunty of Y~ You 1\avo re!lq.uosted •tJtumlnation· on a number of issues rel.a!e<l to the a;~pfic:QllOn of :he Vlll'gtnb Freedom ol ln!OtTnDtion At::t. (FOlA) to ~..aJs bei\ttee.n members of a pt .. :blc body. 

1. Your first CI.UO$tlon concerns tho dof!nibOn of the term •trl11'1~ction of public bus!noss" nod whOthot cartoin e--malls to or from pobUc officials can bo considered ·personal" wnen such o-mall messa~;M go through a government ageney's e--mail data~ 

Undor FOIA. tho term "transaeton o! pubic buslneu" is not dof..ned Aeeotaing to $UIIutory cons:ruction rulos, In the ~bsoneo of a sUltiJIOtY definition. a staMory term rs considered to have its ordinary meaning, gtvcn the context In w1'1ic:.h it i$ usod. 1 

FOIA. heM~. does aefM •pybfic recocds· as al wn"..znps and ~s wh.ch c:onsW olle-1ters. v.on:!s or num/Jet'S. or rnoir equNalunr. sot dcr.m by hont:t~;riting, typowri!ing, pnnrinQ. p~Jo:OS:ta:tJ'no. photOQffJpiJy, mognotic Impulse. optical or mD{Jnoto-op:ICI)/ form, m«.hMktJI ot otoctronic f()C()tdrng or o:hcr form of do to compiiDtion, however :storod, ond rcgarr.Jross of physlctll form or chDtncterisb'cs. ptOptJred or owntJd by, or in tile poss.e$$lon of~ PIJblic body or Its offiCers., cmployoos or ogt.nr.s/n the tmn$.Jctfon of public buslnes.s.. (Empha$1$ ad<!eo). ln Older fOf a wnling GL rec::otdlftO to fa.:l 'Mthln tho detflMlon ot "publiC record; a must bo as c!esaibcd In the de~rt.bn and be rebtoa to :he transaction o1 public buslnc!'SS.. Implicit in tho definibon is that no: all writings ood record:ngs, etc.. are publiC records. Beeause the definition of "public records• Includes thoso stored In electronic form. e-m:ail messages rotatod lo publ;e business arc covered by FOIA 

Ba.s.ed on :he foregoing, i: wou)d appo:at that e-mili\s be.!'w'Oen members of a pvt>Sc bOdy that are not rcb:od to the transaction or public bl1$lnass are not ·publiC recofcts• undor FOIA 3nd Lhorefore ::He not subjoct to its mando1ory disclosure requiromonl$. The raet lhot IMT!ail mo$$a9es go through a government agency's e-mail datnba.Se does not. by itself, make them publie records. It is also tho subject o! those e-maib th:lt detetm:nes tnelt status as pu~lic rf!C:OI"ds. 



Oovfd Sc:lmoro to: schn.ore:~tl 

From: Davto SdlnareiOCIUSEPMJS 
To: 5d'tn~reo~@om:~ilcom 

Oav\d W. Sctonare. E.sq. Ph.O. 
21)2 -56<-4 183 
schnaro.d3Vid@op3.gov 

- FO<W>Ided by O.M! S<hnoto~DCNSEPMJS on0Ml312011 03:53 PM -
From: 
To: 
De:c: 
Subjea; 

rutcts/OPIUSEPNUSOEPA 
Otwld Schnore/OCIUSEPAIUSCEPA 
0lW3/2011 CX3:33 PM 

?leoao o~~ : ,he ~tt•ched doeu~ent. This document v~e d igitAl ly aent t o you 
~:I{_' = 



Fw: My loxls password 
David Schnorc to: schn.nreatl 

From: O!:~vld SchnMOIOCJUSEPAIUS 
To: ~com 

Ottvld w. Schn3ro, Esq. Pn.o. 
202·564-4183 
sehnere.d"vld@ep;:,.gov 

- F~ by 03vid Sc:fv'lan)."'O\JSEPMJS on 0$r031201 1 10.56 AM-

From: 
To: 
0.1:o· 
s.l>l«<: 

f4try GI'OKJyiOCIUSEPAI\JS 
David Schnore/OCIUSEPNUS@EPA 
05.'1)31201110 30AM 
R~:Mylhis~ 

05.'0312011 10.57 N l. 

HI David, sorry 11 took mo so long to get ~ek to you. I work at home on Mondays and Fridays. and I don·~ have OCte$$ to the Lexl:o 10 lists. 

Your 10 is 3X130PR o~zoro 

I don't have access to ~·our password, so it you don't know whoot it ls, you eon use ttlc lost password link on the fo.xis.com web $i:te, Ot call cus:omer service 1·80()..543--6862 (Q( help In re-$etting lt. 

~vid Schnaro Mory: 

~rom: 
To: 
Dote: 
Subfect 

Mory: 

03vid Sd'tf\l.lc:t:X::IUSEPAIIJS 
M•ty G<ody/DCIUSEPMJ~EPA 
05t02120l111 :32AM 
1/:v Lemposswo<d 

05.'02n011 11:32:41 AM 

I need to W'Ofk tcom home several c;tays this week. and want to uso much of Nt time dOing my sori-a~W&JI air enfOC"t'leme!nt CMC law update. for which I use Lcxis. I have no Idea Vti\at my paSSWOtd Is tor thi$, and ~m wonder1'ng if you arc tho one .... no malnta:ns lh4t. or if you knO'N who Is. 

Best. 
O~vlct 

OGvld w. Schno.rc 
202~183 
gDnare.Clav!d@e~ 



Fw: Ford Commits to Reconsidering US CAP Membership 0:1\'id Schnarc 
to: 
:scluweati 
05/ 121201 1 01 :40PM 
Hide D<lllils 
From: Dovid SchnruciOCIIJSEPAIUS 

To: schnrucoti@gm,UI.com 

Oavid 'IN. Schnare 
202-564 ·4183 
schnarc.dbvid@epa.gov 

·····Fon·,arded by David Sdlnare(OCJUSEPAIUS on 05(1212011 OI :40P!~ •• •• • 
To: David ScMarC/DC/USEPA/US@EPA From: "'Nationl!l Center for Public Polley Researdl• <info@n.allonakenter.orQ> Date: 05/1 2/2011 !2:16PM 
SubJect: Ford Commits to Reconsidering USCAP Membership 

THE 
FOR PUBLIC POLICY RESEARCH 

For Relcose: May 12, 2011 Contact: Judy Kent at (703) 759·7476 or il<!t!l1@aalionakcnter.om 

rage 1 or" 
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Ford Commits to Reconsidering USCAP Membership 

Ford CEO Pressed on Ford's Membershi p in Anti-Energy USCAP 
Lobbying Group at Annual Shareholder Meeting by National 

Center for Publ ic Policy Research 

Washington, D.C. - Ford CEO Alan ~1ullaly has committed to 
reconsidering his company's membership in a corporate-environmental 
movement lobby organization, the U.S. Climate Action Partnership 
(USCAP), that exists solely to lobby for federal laws limiting 
greenhouse gas emissions. 

Mullaly was pressed on the matter at the company's annual stockholder 
meeting by National Center for Public Polley Research Vice President 
David A. Ridenour. Ridenour and the National Center for Public Policy 
Research are Ford shareholders. 

Ridenour asked Ford's management: 

... My question pertains to Ford's membership In the U.S. 
Climate Action Partnership, a corporate-environmentalist 
alliance that seeks, and I quote "legislation requiring 
significant reductions in greenhouse gas emissions." 

Ford's membership is USCAP surprising, given that Ford 
produces products that run on fossil fuels, less fuel efficient 
vehicles such as F·lSOs and Econollne vans accounted for 
30% of your April sales, and some of its most reliable 
customers for these products, farmers, ranchers, and 
construction companies, run energy-intensive businesses that 
are highly sensitive to the fuel price Increases Ford is 
lobbying for through USCAP. Furthermore, USCAP 
membership engenders ill-will for Ford among the new 
majority in Congress. Will you re-evaluate your membership 
in USCAP especially in light of the fact that even Government 
Motors, excuse me, General Motors, has withdrawn from 
USCAP7 As has John Deere and caterpillar? 

Finally, I'd like to share with your board, with your 
permission, a poll we commissioned on the reaction of 
conservatives, who represent a strong plurality of your 
customers, to corporations lobbying for cap-and-trade, as 
Ford again effectively is doing through USCAP. We surveyed 
attitudes about two other corporations- but haven't 
surveyed opinions about Ford .. . yet. One corporation's 



ravorability rating dropped 31 points while another's dropped SO points, because of their support for cap·and·trade. Have you fully analyzed the risks of continued USCAP membership poses to Ford's reputation? 

0 U .J!, ... -' V o ' 

"Don' t give the keys to your cars to Washington," Ridenour concluded. 
Speaking public.ly in response to Ridenour, Mullaly said Ford is constantly reviewing its memberships and alliances. Without expressly using the term, he said Ford had received public relations benefits from USCAP membership, and also specifically cited the benefit of being "to participate In the drafting of (the Energy and Security Act/cap·and· trade] legislation." 

Ridenour met with with Mullaly privately following the shareholder meeting and was somewhat encouraged by the message he received. Among other things, Multay acknowledged the risk that regulation of carbon emissions could lead to government control of the auto industry and expressed concern about this possibility. He also implied that the fact that "cap·and·trade is dormant" in Congress now could be sign incant in terms of Ford's future approach to these issues. 

"It is understandable, though Intensely regrettable and keenly unfortunate, that corporate executives faced with an anti-business, anti-energy Congress felt they had to join an anti· business, anti· energy lobbying coalition to get what Quislings often call a 'seat at the table,"' said Ridenour after the meetings, "but the American people must press the point that if all business executives who know better were to refuse to participate In their own destruction, there wouldn't be a dangerous table at which to sit. We need to further encourage Ford, other corporate USCAP members, and the entire business community not to preemptively surrender to left·wlng lobby groups. Surrender means dire costs not only to their business bottom line, but to the welfare and prosperity of the American people as a whole." 

Ridenour also reminded ~1 ultay the federal government cannot be an honest broker In energy regulation, as It has an interest In the prontabillty of both or Ford 's two largest domestic competitors. 
Corporate USCAP members, Including Ford, reportedly provide six· ngure grants to the green lobby group USCAP as a condition of membership. 

Following pressure from the National Center for Public Policy Research, Caterpillar, John Deere, ConocoPhlllips, BP and GM have all withdrawn from USCAP. 
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The National Center For Public Policy Research is a conservative, free
market, non-profit think-tank established in 1982. Its 2010 revenues 
were over $12 m illion. It is supported by the voluntary gifts of over 
100,000 individual recent supporters, receiving less than one percent 
of its revenue from corporate sources. QmtJ:i.Q.u.tlo.ns. to i t are tax
deductible. 
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E·Mall: lo(o@J.latlQQa~qcg 
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Fw: Finru Accotink C:.:ck Sl()rmw:uer 1";\.IDL Esublishcd D3vid Schnare 
tO: 
S<lln:l=ti 
05/021201 I 01 :33PM 
Hide O.,taiJs 
From: o,,;d Schnnrc!DC/USEPMUS 

To: schll3Witi@gm3il.eom 

3 Attnchrneuts 
c:a. .::;::;a. ~-

... e.~ . .... -

..\: ~ ......... Accotink App;;;l t~ner.POf' Ac:~tlnk CrC"tk s co'";;""'.,ttr TMOL.pdf Accotink Crccic Res~ 10 Commena.pdl 

Oav1d \'/. Schnarc 
202-564· 4183 
Sdmare.david@epa.gov 

· ··· ·Forwarded by David Schnore/OC/USEPNUS on 05/02/2011 01:32PM •·•·• 
To: KZ~te.BcnneU@falrl.,xcounty.gov. mrbennc:otOusgs.gov, $blebcrCmwcog.org, Gar1(huff.Ann@cpamall.cp<l.90v, HChu@vtennava.gov, mari<._CoJonntt@urscorp.com, BrioJn.Cr.Jwford@fcps.edu, Oolwn.Ohava~Ofairlolxcounty.gov. Orago.Helcnc@e~.gov, jffanory@fccc.org, f oleyT@-vmcmail.com, ofremont@fafrlaxva.gov, Ooug.Frltz@dcr.virglnla.gov, ngoulct@novarcglon.org, Nete.Gracc@motlvacnt.com., chad.grupe@falrfaxcounty.gov. grycewiczOvlrgin•.e . .sierrttc:lub.org, sh.arrelson@nvcc.edu, mhcadlyOwctlandstudles.com, chill@wegnet.c·om, dhodga@nvcc.cdu1 kenhycr@usgs.gov. prcs!dent@audubonvn.org, chris tJn.jollc:oeur0 fair1oxcounty .gov. rcjoncs~gmu.edu. robertjl944@yahoo.com. stewerd@accotJnlc.org. leurermax@earthlink.net, rclott@deq.vlrginla.govl jim. mcgloneO dof. virginft~.gov, toy. mills@vdot. vlrglnla.gov. coordln:Jtor@DccotJnk.org~ 
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p:.mela .nec:-@fairfhxcounty.gov, John.Odenkirk@dgif.vlrglnfa.gov, 
Lynn_Petersen@deanfoods.com, robrentsch@cox.net, DREYHER@aol.com, 
Pamela.Rittcnhousc@falrfaxcounty .gov, Pawan.Sarang@VDOT. Virginia.gov, 
Bob.Siusser@dcr.virginia.gov, Charles.Smith@falrfaxcounty.gov, astlwcll@nvcc.edu, 
gary.switzer@dcr.virglnla.gov, Hemanth.Thlp~wamy@fcps.edu, Kelly.Vanover@dcr.vlrglnla.gov, 
Voigt.Gregory@epe.gov, D~nielle.Wynne@falrfaxc-ounty.gov, FriendsofAccotink@yahoo.com, 
wl!amcna.harback@us.army.mll, metanle.frisch@us.army.mll, JM:.rshaii@SCSEngineers.com, 
Tracey.Harmon@VDOT.VIrginia.gov, pre.z@ravensworthfarm.org, john .hoke@dnr.mo.gov, 
jg@st:Jteslde.com, dlctrlchja@vcrizon.nct, katc@monroe·info.com, 
Ryan.Kelly@fai rfaxcounty.gov, lblalce@cadmusgroup.com, Mlawrcncc@bccon.co m, 
Roy.Mills@VOOT.Virginia.gov, robrentsch@cox.nel 
From: Gregory Volgi/R3/USEPNUS 
Date: 04/27/2011 02:17Pr~ 
Cc: relfarhan@loulsbergcr.com, dberu:.•tmouffok@louisbetgcr.com, Erica Rabenhorst 
<erabenhorst@gmail.c;om>, dslazarus@de<l. vlrglnia.gov, Don Waye{DC/USEPNUS@EPA, 
•Rountree, Glynn• <grountrce@nahb.org > , •Martha fl-1arks" <mmarks@naiopva.org >, David 
Schnare/OC/USEPNUS@EPA, "Mike Rolband• <I-1Rolband@wetlandstudles.com>, ·Hoffman, 
Diane" <Olane.Hoffman@falrfaxcounty.gov>, "Hill, Lee (OCR)" <Lee.Hill@dcr.virginia.gov>, 
menehu •e martinez/DC/USEPNUS@EPA, Stefania Shamei/R3/USEPNUS@EPA, William Frost 
<WIII!am.Frost@kcl.com>, Jhmie Fowler/OC/USEPA/US® EPA 
Subject: Final Accotink Creek Stormwatcr TMDL Established 

r...,embers of the Accotink Creek Tr-1DL TAC, 

Thls note Is to Inform you that EPA established a stormwater Tfi-10L to address benthic 
impairments the Accotlnk Creek wMershed on April 18, 2011. Attached, ple~se find EPA's final 
Tt-1DL report, Response to Comments Document, and Approval lett er. 

EPA appreciates the feedback. and assistance provided by the TAC throughout lhc development of 
this TNOL. lf you have any questJons, please reel free to cont~ct me anyt ime. 

Thank you again. 

Greg Voigt 

Gregory C. Voigt 
Office of Standards, Assessment and TMDLS {3WP30) 
US EPA Region Ill 
1650 Arch St reet 
Philadelphia. PA 19103 
215·814·5737 

(See attached fife: Ac.cotink Approval Lctter.PDF) (Sec attached file: Accotink Creek 
Storm water TNDL.pdf) (S11c attllchcd file: Accorlnk Creek Response to Comments.pdf) 



Re: Farewell j 
Oav d St n O;Md Schutz 

Dovid Scmoro/OCIUSEPNUS 
. • Oovid ~SEPAIU$0EPA 

Couch, dog. lV. norrprofil eovlroomentai i:Jw cfinlc. 

David w. Scruwe, t:..q. Ph.D. 
202-5&1-4183 
SellnotO.d<MdCopa.gov 

F:um: 
To: 
:la:e 
S .. "t,~ 

o.vid Schulz/R5/USEPNUS 
Oovid ScmoreiOCI\JSEPNU$0EPA 
0912:&'2011 0 J :35 PM 
Re: Fart'WOI 

David- I wish you wdl ln reUromen1· any grand plans? 
All "" be$1. 03"10 

0912812011 01:3S:JO PM 

Ple;)SO c:So your part to toduc:e gk!OOI warming. Protocti"9 tho environment is everyone's re:sponsfbility. 
David Schnarc Ooar F11ends and colteagues: This Friday Will bo ... 0912812011 10:02:43AM 



HI Ot~vid, 

{In Archive} Fonn 450 CenifiC3tion 
Jeanne Duross •o David Sehn.lrc 

Thb mouago I$ being \'IOwCXS In Or\ OtC:hl¥0. 

I hOpe )'OU are- dOing Vo'C'tl. 

0Sit2120t 1 03 39 PM 

I've reviewed oU 1he Form 450s for OCE and I've asked Adom to ccrtlty an but a homdfut. llleJd on to yours and we h~WCII't ccrbfied •t yet - not bceouse of Dny p.-~.ttlcutar Issues (thete aren't ony), bu1 iust be<ause you ~ve a kltot outskle activities llsted. rd just hke the opportunity to w.olk through your form w.th you and rna\e sure ;:,11 your approvats are up to dato and just to ensure that arrt question.:s you m:Jy Mvc o:ne answered. Can I send you a scheduler ror 3 mooting next wcok? I think I would only need oboot 20~30 mlm.rtcs of ~·our time? Lei me know U th:~ t 'o\'OUld boOK. 

Th.l.nks in advancot 

.Jeanne 

Jeanne M . Duross 
Anomcy-Advisor 
Sptelol UUgabon one! ProjeciS O!vlsion 
U.S. EPA 
(202)56.:-6595 

May contain confi<lcntia1 infonnotion for lntcm:.l deli!)erotlon. tl1tomey-cl1entlnformatlon. and/or anomay worl< prOduct. 



Re: Dave _, 
O.s·¥ld S. hn 11 ··:· PhiUip 8roc>)cs 

I - 03'YKI Sc:h~o'DCJtJSEPAAJS 
"""""8<oclaiOCIUSEPMJSOEPA 

09/2912011 09>44 M1 

I sont Dan {USA Today) a copy, lxlsod on his email request to mo yesto:rday. Thls rop«tcr ts tho ono who t.OUQht tho Wcgrron erooUs lrom GMU, o request slmiklr to our rOQUeSt of Monn's ematls from WA.. Ho hao "'-"a ptOpe<l$ily 1o dd"ood M<lnn. so I don, cxpoct he I$ going 1o be very ni<:e 1o mo. but thoU 11>e coot ollitigadng in lho public ln.,_ and In lhe public forum. N "-'lhey oren, going dvough my g;>rboge yet· .....-;ng 11\a1 h4lS happoned 10 my co-counsel 

d . 

David W, Schn~»to, Esq. Ph.D. 
202-564-4183 
sc:M3re.~.gov 

Phillip Brook$ 

From: 
- o. 
Dl~t: 
Subsod 

Th-anks. PhUUp A.. Brooks, Olreaor AJr Enforoem ... 

Phillip A. BrookS. Direc!O< 
Nl Enlotccment Olvi$oo 
1200 Pennsytv;>nlo Ave. N.W. 
Washlng:on, 0C 204SO 

Phone: (202) 564-0652 
Fox: (202) 564-0015 

David Schno re Ye-t, 1 tiled a welver request It's attached. At th .•• 

From: 
-o: 
O.r.t· 
s~.~~ 

~ Schnarc:IOCIUSEPAIUS 
PNl:io BrooksiOCIUSEPMIS@EPA 
C&"8'201 1 ~1SAM 
Ro: ~>;M> 

Yes. I filed a w.1lvcr requcs.L trs attac;:tled. At the time. ATI was C3llcd WTI. 

d. 

09129/2011 09:39:37 A1·1 

09/2912011 09:15:31 AAI 

(ottndlment -wn outsk!o cmploymont roqucst.doc:x" dOicled by Phlmp S<ookS/DCIUSEPMJS] 

Dovid W. Sc:hnora, Esq. Ph.D. 



PhlUip Stooks 

!='roe".: 
To· 
Oete: 
S<ll>.ea: 

USA Todoy Olllod osldng """111« you got a wat 09/2812011 03 38:39 PM 

USA Toc;S:,y CBIJed aSking whether you got o w.tiver allowing you to represent TRI. thoy ore requostlng a copy of tho waiver. Oo you havo o copy handy? I:S thcro ono? 

PtUtr~.p A. Brooks. Dirocmr 
Air Esll"""""""t DM$lon 
1200 Penn.sylvanbAvc. N.W. 
W3$hlng!Dn. OC 2()460 

Phone:~) S64-o6S2 
Fax:~) 564-0015 



Fw: Davo 
O.ovid Schnnrc · C>.Jvid Schnarc 

o.Md W. Sct>nare. Esq. Ph.D. 
202~183 
schnaro.davld@epa.gov 

- FOM'l'rood by DAVId SthNJto.'OC'USEPA.'\JS on 09/291201 1 09:18AM -. 

FtOI'I'L 
7o: 
e:-x~: 
S•>.oa. 

Yes. I filed o watver request 11'6 oUachcct At tho Umc. ATI was called wn. 
d. 

o.Md W. Scnnore. Esq.. Ph.D. 
202~183 
~clovtciO<>Pa.gov 

Phillip Brool<S 

From: 

Ca:!'· 
Suti.,ecL 

USA TOday t:~Hed ilsklng whether you got o wei. .. 

09n9f20 t 1 09: 18 AM 

0912812011 03:38:39 PM 

USA Today coUod asking whether you got o ~lvor onowing you 10 represent TRI. they oro requesting o 
COf7f ol the wolvcr. Do you Mvtl a COf7f handy7 Is thero ooe? 

Phalip A. Btool<s, OiredOf 
Air 81foctle'mOM Division 
1200 P'ennsytvani:t Avo. N.W. 
Washington. DC 20460 

Phone: (202) 564-()652 
Fox: (202) 564-00 15 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASII!NGTON. D.C. 2046(} 

ME~IORANDUM 

D:lle: No,·cmb<r 16,2010 

From: David W. Schnarc. Esq. l'h.D. 
Attomc)'•J\d\·isor 
;\ir Enforccmcnt J>ivision 

'lllru: Gros Fric~. Acting Chief 
Statio03ry Soun:c Enfon:anc:nt Branch 
Air Enforcement J>i\'ision 

To: Adam Kushner. f>in:octor 
Deputy Ethics Officer 
Office of Ci\'il Enfon:cmcnt 

Subject: i\ppro\'ld for Outside Employment 

Office of Enforcement and 
Compli:mce Assurance 

l'ur.;oont to S C.F.K. § 6-101 and S C.F.K. § 2635. this mcmor:>ndum SC\!k• prior appro\'nl for outside cmp1o)mcnl Jn accord \\ith the :tbo\'c citOO. code nnd implementing n:gulations. please review the follo\\ing infommtion :and provide npprovol for panic:ipution as n pro bcnu u.ssociatc of the 1\merican rnulitions Institute. 

lnfonn•Cion RS"ctuirtd undsr § 6.101 , I 03 

(I) Employcc's n;unt, title and grndc 

David W. Schnnro. Attorney-Advisor GS 15110 

(2) N:aturc oflhc outside octi,·it)'. including a full description of the services to be JX..normcd :md the wnount of compensation CXP'o"Cti."d: 

1bc American Trodition Institute is a 501 (c)3 not·for-profit duritnblc public rolicy rt:SCOU't'-h cdue;ttional and public interc:sa law found:ttion. It esi:-.ts to lead n nation31 discussion obout environmental issue-s. including air rutd w:ucr qu:llity 1111d regulation, responsible ln.nd usc. nntural resource mono~cmcnt. cnct}!y dc\'Clopmcnt. propert)' ris,hts, a.nd r~c-mn.r~cl principles of.stcw:mls.hip. I tuw b«n t\Skcd to SC'f\'C.pm bono. as ::1 


